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Mortgage loans are now being widely 
bought and sold among lenders. 

Purchaser's counsel, however, must be 
circumspect in such transactions. 

M ORTGAGE LOANS HAVE, more agendas change. Many institutional 
than ever, become fmancial as lenders now originate mortgages, 

sets that trade freely from owner to book some fee income, and sell the 
owner as markets shift and business mortgages almost immediately. The 
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purchasers often package up or un
package the same mortgages and sell 
them again. And so on. For many 
lenders, the concept of originating a 
mortgage as an asset to hold long
term in portfolio has almost become 
archaic. 

Securitization, the secondary mar
ket, changing investment demands, 
regulatory requirements and incen
tives, the desire of lenders to increase 
their fee-based income and decrease 
their interest-rate exposure, and other 
changes of attitude in the real estate 
lending community have all driven 
the ever-increasing frequency and im
portance of mortgage assignments. 

Moreover, the real estate world 
knows that whatever can be sold can 
also be mortgaged or pledged as col
lateral for a loan. Therefore, with in
creasing frequency, pools of mort
gages will themselves serve as 
collateral for other obligations - a 
"collateral assignment" of mortgage 
loans to secure some other debt. 

Whether a mortgage is assigned 
"absolutely" or "collaterally," the es
sence of the transaction consists of the 
transfer of a debt, and the security for 
that debt, from one lender to another. 
That is, however, only the beginning 
of the discussion. 

Just as a transfer of ownership of 
real property raises numerous legal 
and practical considerations that vary 
with the nature, use, and location of 
the particular real property and the 
parties' business agendas, so too will 
the transfer of a mortgage loan raise 

numerous legal and practical con
cerns. Those concerns will vary with 
the size, nature, circumstances, and 
structure of the loan and of the loan 
assignment transaction, as well as the 
creditworthiness of the parties. 

This article, together with a com
panion article in the next issue of The 
Practical Real Estate Lawyer, will 
summarize many of those legal and 
practical concerns. 

Two short articles cannot be ex
haustive. Some transactions will raise 
issues that these articles do not ad
dress. Some of the concerns ad
dressed here will sometimes be irrele
vant or inapplicable. Moreover, 
because these articles reflects the au
thor's overall experience in a variety 
of states and recording offices, the 
conclusions expressed here should not 
be relied upon for any particular state 
or recording office. 

T HE TRANSFER OF THE LOAN OBLI

GATION • Every transfer of a 
mortgage loan, whether an "absolute" 
transfer or a limited assignment as 
"collateral" for another loan, starts 
with the transfer of the borrower's 
promissory note from the existing 
lender to an assignee. 

Some ancient cases suggest that the 
holder of a promissory note can in 
some circumstances transfer it with
out even delivering it to the trans
feree, by merely "intending" to trans
fer it. Rather than rely on this 
principle, of course, modem assign
ees of mortgages will insist that the as
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signor deliver the original promissory 
note to the assignee, together with 
originals of all amendments and pre
vious assignments. 

Endorsement 
The assignor should also endorse 

the note to the assignee. The assignor 
will add this endorsement either on 
the note itself or on a separate piece of 
paper, an "allonge." The legal effect of 
an endorsement depends on the law 
of commercial paper, but the assignor 
will typically wish to limit its liability 
as much as possible, such as by stating 
that the endorsement is "without re
course." 

If, however, the assignor transfers 
the note in accordance with a loan 
purchase agreement, the purchaser 
will want to assure that the assignor's 
efforts to avoid liability under the en
dorsement do not vitiate the purchas
er's rights under the loan purchase 
agreement. 

If the promissory note is being as
signed only as collateral, the endorse
ment should be in blank: "Pay to the 
Order of ________," 
with the name of the endorsee left to 
be filled in later, if the collateral as
signment ever becomes an absolute 
assignment (after default). The en
dorsement then becomes the equiva
lent of a blank stock power delivered 
along with a stock pledge. The en
dorsement in blank can simplify fu
ture realization on the assignee's secu
rity. 
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Lost Notes 
What happens if the lender assign

ing the promissory note can't fmd it? 
This question is of more than theoret
ical interest. Institutional lenders 
seem to misplace promissory notes 
with astonishing frequency. The typi
cal series of mergers, reorganizations, 
relocations, eliminations and rebirths 
of legal departments, and other dis
ruptions to the lender's business and 
legal affairs, to say nothing of peri
odic replacements of outside counsel, 
often cause minor details like original 
loan documents to fall between the 
cracks. When the time comes to sell a 
loan, no one has any idea where to 
find the original loan documents. 

In this case, the assigning lender 
will typically deliver an affidavit, stat
ing that the lender has looked for the 
note, but can't fmd it. Often a copy of 
the lost note, from the lender's fIles, 
will accompany the affidavit, and the 
assignor will certify that the copy is 
accurate. The affidavit will also in
clude the assigning lender's indemnity 
against any loss suffered if someone 
else turns out to own the note. 

The assignee of a promissory note 
will typically be willing to rely on a 
"lost note affidavit," particularly if the 
assignor that lost the note is a reputa
ble institution. If, however, that as
signor is an individual, such as a seller 
of property who "took back paper," 
the purchaser may be less willing to 
rely on the assignor's affidavit. In 
those cases, the absence of the prom
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issory note may create substantive le
gal problems and delay or impede the 
closing. 

If the assigning lender remains on 
reasonably good tenns with the bor
rower, the assignor might solve the 
problem by having the borrower sign 
a replacement note, identified as such 
to protect the borrower from poten
tial double liability. Along similar 
lines, lenders increasingly include in 
their loan documents an obligation 
for the borrower to sign a replace
ment promissory note if (when?) the 
lender loses the original note. 

Of course, to the extent that the 
loan documents contemplate that the 
borrower may execute more than one 
original note to evidence the same 
debt, an assignee can never be sure 
that it possesses "the" one original 
promissory note - with whatever ad
vantages come from such possession. 
In practice, the assignee may resolve 
this concern by asking the borrower 
to certify exactly how many original 
notes it has actually signed, and to 
agree not to sign more original note(s) 
except at the request of the new as
signee. 

In some transactions, the borrower 
will maintain a "registry," basically a 
private recording system, to keep 
track of who holds the loan. This ap
proach can reduce the importance of 
the actual physical note itself, hence 
prevent any possible issues arising 
from loss of the note, duplicate notes, 
and so on. 

Lost notes are particularly likely to 
be a problem if the lender insists on 
"keeping alive" all previous notes ever 
executed by a particular borrower 
even as the loan is modified and re
stated over time. By giving old notes 
and mortgages the gift of eternal life, 
a lender may gain some argument for 
preservation of priority against inter
vening liens. Because the lender will 
typically obtain title insurance for 
every one of these subsequent trans
actions, however, the lender's expo
sure because of intervening liens 
would seem to be quite minimal. The 
benefits of preserving old notes and 
mortgages hardly seem sufficient to 
justify the sometimes agonizing 
machinations and complexity (and re
sulting legal fees) necessary to pre
serve old notes and mortgages for
ever, and the related risks of errors 
and lost documents. (The cost-benefit 
analysis will be different in a state, 
such as New York, that taxes mort
gages but allows a credit for tax previ
ously paid on continuing liens.) 

Notice to Borrower 
In many cases, the obligor under a 

note can continue to make payments 
to the assignor until the borrower has 
received actual notice of the assign
ment. In other words, when making 
its monthly payments the borrower 
need not ask every month to confinn 
that last month's lender is still this 
month's lender. 

Anyone purchasing a loan will 
want, at a minimum, to immediately 
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notify the borrower, by some reliable 
means with proof of delivery, that the 
loan has been transferred. And if the 
purchaser has any reason to doubt the 
reliability of the assignor or the as
signor's records of borrowers' ad
dresses, the purchaser will want to go 
a step further: have the borrower ac
knowledge that it has received notice 
of the assignment, and that it will 
henceforth make payments only to 
the assignee. 

Borrower's Estoppel Certificate 
A cautious assignee will, if possi

ble, ask for an estoppel certificate 
from the borrower. Although an es
toppel certificate is not an element of 
perfecting any assignment, it can con
fIrm the assignor's assurances about 
the outstanding balance of the loan, 
the date to which interest has been 
paid, whether the borrower has tried 
to assert claims or defenses against the 
existing lender, whether there is some 
kind of dispute, and that the bor
rower is aware of the assignment and 
will make all future payments to the 
assignee. 

If the loan is being assigned collat
erally, rather than absolutely, the es
toppel certificate can become an im
portant tool to protect the assignee's 
security. In a transaction of this type, 
the assignee's loan to the assignor 
starts with the assumption that the as
signed mortgage loan will continue to 
have value. A careful collateral as
signee will want to expand the estop
pel certifIcate, if possible, into a gen-
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eral acknowledgment and agreement 
with the borrower, so the assignee can 
assure that the mortgage loan will 
continue to have value as collateral. 

An assignee might, for example, 
want the underlying borrower (mort
gagor) to agree to make payments on 
the mortgage loan directly to the as
signee, so the assignee can assure 
those payments are correctly 
applied - i.e., fIrst to pay the assign
ee's loan to the assignor. So long as the 
latter loan is not in default, the as
signee might be willing to allow the 
assignor to collect regular monthly 
payments of principal and interest, 
but would probably want the bor
rower to agree to make any unusual 
payments - prepayments of princi
pal, payment on maturity, or applica
tion of insurance awards against the 
debt - directly to the assignee. 

Direct-pay arrangements like these 
can protect the assignee against a seri
ous potential loss of security: the risk 
that the borrower might pay the origi
nal lender directly, thus eroding the 
collateral value of the loan, and yet 
the payment would not fInd its way to 
the assignee. (The risk is analogous to 
a tenant's prepayment of 10 years of 
rent just before foreclosure.) 

An agreement of this type would 
cover a number of other issues, all de
signed to protect the assignee against 
unexpected loss or destruction of its 
collateral. The specimen "Notice to 
Borrower with Borrower's Acknowl
edgment" after this article sets forth 
the assurances that a collateral as
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signee might want to seek from the 
underlying mortgage borrower. 

A SSIGNMENT OF THE SECURITY 

AND OTHER DOCUMENTS • 
Black-letter law states that "the mort
gage follows the note." In other 
words, once the note has been as
signed, the mortgage automatically 
follows. A careful assignee will, how
ever, still insist on specific assignments 
both for the mortgage and for any 
other pieces of the bundle of docu
ments and rights that make up ''the 
loan." Even if the assignor has en
dorsed and delivered the note, the as
signee may want to mention the note, 
again, in the documents that assign 
the mortgage and any other elements 
of the security package. 

The following discussion addresses 
assignment mechanics that apply with 
equal force to "absolute" and "collat
eral" assignments of a mortgage loan. 

Recordation 
To the extent that the original mort

gage documents were recorded, the 
assignee should insist on recording the 
assignment documents. In doing so, 
however, the assignee must watch for 
state-by-state variations, often unpre
dictable, technical, counterintuitive, 
and more burdensome than would 
apply to a deed conveying fee title. 
Therefore, a careful assignee will 
check with local counselor a title 
company in documenting the assign
ment of an out-of-state mortgage. 

The following issues, and others, may 
arise in trying to record loan assign
ment documents. 

Separate Assignments 
For simplicity, the parties may want 

to assign the mortgage, the note, a re
corded assignment of rents, and any 
other recorded documents through a 
single assignment that lists every
thing. Sometimes that works. Some
times it doesn't. The exceedingly tech
nical mindset of local recording 
offices will often dictate that any re
corded assignment can affect only 
one previously recorded document, 
hence dictating a multiplicity of sepa
rate assignments. 

Property Descriptions 
A mortgage assignment document 

can often identify the mortgage being 
assigned by mentioning its recording 
information and, usually, the original 
parties. The assignor and assignee can 
significantly streamline their docu
mentation because they usually do 
not need to develop, check, or attach 
a description of the real property that 
the mortgage affects. 

In New York, for example, prop
erty descriptions are typically not re
quired for mortgage assignments, 
even though the standard printed 
form of mortgage assignment most 
commonly used provides for such an 
attachment. 

In any ''mortgage pool" transaction 
of significant size, it may be cost
effective for the parties to find out ex
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actly which recording offices require a 
property description for a mortgage 
assigrunent, and which don't. 

Other Identifying Infonnation: 
Block and Lot Infonnation 

In many counties, the mortgage as
sigrunent must include the "block and 
lot" infonnation for the encumbered 
real property, as this will be the basis 
to index the mortgage assigrunent. If 
the "block and lot" are missing or 
wrong, the assigrunent may be inef
fective against third parties. This fact 
may alone justify involving a title 
company in the process and asking 
the title company to issue (or endorse) 
appropriate title insurance policies to 
confmn that the mortgage has been 
validly assigned of record. 

Because of the likelihood that a 
mortgage assigrunent will be indexed 
by "block and lot," and because of the 
generally technical approach taken by 
recording offices when dealing with 
these documents, an assignee of mul
tiple mortgages typically will not be 
able to record a blanket categorical 
assignment of whatever mortgages 
the assignor might own in a particular 
county. Although this approach 
might seem an expedient way to han
dle a large pool ofgeographically con
centrated small mortgages, it typically 
will not work, as each mortgage must 
be specifically identified at least by its 
recording infonnation and the block 
and lot affected. 

Some recording offices go a step 
further. If the mortgage being as-
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signed was previously assigned or 
amended, they insist that today's 
mortgage assigrunent recite the entire 
history of the mortgage being 
assigned - starting with the initial re
cording infonnation and listing every 
transaction ever since. In a state like 
New York, where old mortgages never 
die (they need to live forever to save 
future mortgage recording tax), any 
requirement to list the full "chain of 
title" of a mortgage can become quite 
burdensome and labor-intensive, as 
well as a gratuitous source of errors, 
delays, and problems. 

Signature, Acknowledgment, 
and Recording Issues 

In addition to the formalistic con
siderations discussed above, a mort
gage assigrunent also raises the same 
considerations as any other record
able document. Must signatures be 
witnessed? What is the correct fonn 
of acknowledgment? Is there a rule 
that prohibits blue ink? Mandates 
blue ink? Does the recording office 
require delivery of a title certificate or 
"Torrens" certificate? Does the docu
ment need to be accompanied by any 
affidavits or tax returns? The answers 
to all these questions depend on local 
law and practice. 

Substitution of 'JhJstee 
If the mortgage document is actu

ally a "deed of trust," the assignee 
may wish to replace the origi.nal 
"trustee" with a new one-if, for ex
ample, the trustee is an officer of the 
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assignor. This change typically re
quires recording a "substitution of 
trustee" in compliance with local re
cording requirements. 

AncUlary Security Items 
If the lender holds any cash de

posits, reserves, escrows, lockboxes, 
or credit enhancement devices in con
nection with the loan, the assignee will 
want the benefit of them. As a start
ing point, they need to be mentioned 
in the loan assignment document. 
They should be identified, along with 
the amount of money involved and 
exactly where they are being held, so 
they can be transferred to the as
signee. If they are being held by a 
third party, it may be necessary and 
sufficient for the third party to ac
knowledge the rights of the assignee 
and agree to take directions only from 
the assignee. 

Because of the likelihood of future 
disputes regarding the amount and 
application of any of these funds, the 
assignee will probably want to obtain 
a full account history in each case, 
and perhaps even confirm it with the 
borrower, although this may not be 
realistic in bulk assignments. 

Letters of credit may require reis
suance in favor of the assignee. That 
process is not necessarily automatic, 
easy, or "as of right," depending on 
the language of the particular letter of 
credit. 

The assignee must also obtain as
signments of the more routine ancil
lary security and credit support docu

ments, such as an assignment of 
rents, a guaranty, an environmental 
indemnity, and so on. These will often 
be addressed in an "omnibus" assign
ment document (a "kitchen sink" 
document) by which the assignor 
transfers to the assignee a wide range 
of all possible loan documentation 
not otherwise specifically addressed in 
the assignment documents. 

Pending Litigation 
If the loan being assigned is already 

in foreclosure or bankruptcy, the as
signor should assign all its rights and 
remedies in those proceedings to the 
assignee. This can require, among 
other things, preparation and filing of 
minor pleadings, assignment of judg
ment documents, and "transfer of 
claim" documentation in 
bankruptcy - all tied to local proce
dural peculiarities and the stage of the 
proceedings. Coordinate the process 
with the assignor's litigation counsel. 
Absent special considerations, it may 
be cost-effective for the assignee to 
continue to use the same counsel. 

Introduction to New Lender 
Whether or not the assignee gives 

the borrower a formal legal notice of 
assignment, the new holder of the 
loan should promptly introduce itself 
to the borrower, by sending a so
called "hello letter," with a notice of 
the new lender's addresses for pay
ments and general correspondence. 
(Often the "hello letter" will be accom
panied by a "goodbye letter" from the 
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old lender.) Even before the new 
lender has fully set up the loan on the 
new lender's computer system, the 
new lender will usually want to let the 
borrower know about the assignment 
and give the name and telephone 
number of someone to contact if 
questions arise. 

If the purchaser of a loan deter
mines that the seller was lax in admin
istering and enforcing the loan, this is 
the time to think about retracting any 
past waivers and putting the borrower 
on notice that the new holder of the 
loan intends to be more diligent and 
hands-on than its predecessor. For ex
ample, the "hello letter" might remind 
the borrower that the loan documents 
require approval of any leases, and in
troduce the borrower to the new 
lender's lease approval procedures. 

Assignor Liability 
In any document assigning a mort

gage or any other loan document, the 
assignor will often try to negate any 
liability regarding the loan. Some
times this is appropriate; sometimes it 
is not. Much will depend on the con
tractual context, such as the specific 
requirements of any loan sale agree
ment between assignor and assignee. 
When such an agreement exists, the 
parties will often attach to the agree
ment the precise form of assignment 
documents to be used. Alternatively, 
they may agree that all assignment 
documents will state that every trans
fer is being made ''without representa
tion, warranty or covenant except as 
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set forth in" the identified loan sale 
agreement. Regardless of what the 
loan sale agreement says, a careful as
signee may want the assignor to repre
sent and warrant in the assignment 
document at least that: 

(a) Assignor owns the Loan; (b) As
signor has not previously assigned, 
transferred, encumbered or hypoth
ecated the Loan or any interest 
therein; (c) the principal balance of 
the Loan is $ ; (d) ac
crued interest on the Loan is 
$ ; (e) Assignor is not 
aware of any uncured defaults un
der the Loan; and (j) this assign
ment has been duly authorized by 
Assignor. 

A SSIGNMENT OF VCCl FINANCING 

STATEMENTS • Most commercial 
mortgage lenders obtain from their 
borrower, as part of their original col
lateral package, not only a recorded 
mortgage, but also a UCC-l financ
ing statement to give the lender a per
fected lien on personal property and 
intangible property related to the real 
property collateral. When that lender 
assigns the loan, it should also assign 
the UCC-l financing statement, 
through a separate "assignment" m
ing, as part of the loan transfer pack
age. 

When an assignee starts ·to think 
about the assignment of UCC-l m
ings, it should first ask whether the as
signor's UCC-l filings have lapsed or 
expired. The author's experience sug
gests that renewal of UCC-l financ
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ing statements is governed by the 
same institutional forces that govern 
the retention of original loan docu
ments. In other words, even the most 
competent and organized institu
tionallenders are not very good at re
membering to me UCC-l continua
tion statements. 

For many loans more than five 
years old, UCC-I filings will have 
lapsed without continuation. Unless 
the collateral is a hotel or a furnished 
apartment building, this gap in secu
rity will usually cause no concern to 
the old lender, the new lender, or any
one else. (You might ask why real es
tate lenders even bother with UCC 
searches or filings when they initially 
close most mortgage loans.) 

Assuming the UCC-I financing 
statements have not expired or 
lapsed, the mortgage assignor will 
need to assign all extant UCC-I fi
nancing statements. This is done us
ing a UCC-3 form, or in California a 
UCC-2 form. Assignment of a UCC
I financing statement creates the fol
lowing additional considerations for 
the assignee: 

vee Search 
To identify the existing UCC fil

ings, the assignee might rely on the as
signor's records, or might want to 
conduct its own searches. The latter 
choice may cause delay and signifi
cant expense, the justification for 
which may vary depending on the im
portance ofUCC collateral in the par
ticular transaction, the reliability of 

the assignor, the terms of the larger 
transaction, and whether the assignee 
really cares about UCC filings. If the 
assignee intends to conduct a follow
up search later to confirm proper m
ing of the UCC assignments, then the 
assignee may decide to skip the pre
closing search and rely entirely on the 
later search to validate both the origi
nal filings and the assignments. 

No "Restart" 
An assignment of an existing UCC

I will not "restart" the lifespan of the 
existing U CC-l. The assignee will still 
need to me a continuation statement 
during the statutory period, usually 
sometime during the last six months 
before the fifth anniversary of the 
original filing, measured without re
gard to the assignment of the UCC-I. 

Lapsed Filings 
Lapsed filings must first be rein

stated before they can be assigned. 
Assuming the security agreement in
cludes the right "magic language," 
lapsed mings can be reinstated with a 
new filing signed by the secured party 
alone (presumably the secured party 
"of record" before the assignment), 
without the debtor's signature. Prior
ity will, however, be determined by 
the date of reinstatement. Then the 
secured party that assigns the loan will 
need to me an assignment statement. 

Qualification To Sign 
A continuation statement must 

typically be filed by the secured party 
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of record. Thus, if the assignor did 
not sign, or the assignee did not me, 
proper UCC-I assignment documen
tation (a complete chain of "assign
ment statement" title from the origi
nal "secured party" to the current 
holder of the loan), any "continuation 
statement" the assignee might me may 
be ineffective. 

P ERFECTION OF A SECURITY IN

TEREST IN A MORTGAGE LOAN

UCC ISSUES • When a mortgage lender 
assigns a mortgage loan only as "col
lateral" for another loan, that assign
ment transaction raises more UCC is
sues. The issues are often confusing 
and full of state-by-state variations. 
These problems arise because mort
gage assignments are perched uneasily 
on the borderline between UCC 
transactions and pure real estate 
transactions. 

Although a careful "collateral as
signee" of a mortgage may deplore 
the relative lack of reported cases in 
this area, it will also not want its trans
action to help fill that gap in the fu
ture. Therefore, it will err on the side 
of doing everything that might argua
bly be necessary to "perfect" its secu
rity interest in a collaterally assigned 
mortgage loan, both under the UCC 
and under general real estate law. 
This way the collateral assignee runs 
no risk of getting the filing wrong and 
learning that its security interest is un
perfected. 
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Application of vee 
As a general rule, when a lender 

makes a loan on the security of a col
lateral assignment of a note and mort
gage, it will need to perfect that secu
rity interest under the UCC. 

The official commentary to the 
UCC states that Article 9 does not ap
ply to the creation of a real estate 
mortgage, but "when the mortgagee 
in turn pledges [the securedl note to 
secure his own obligation ... , this 
Artide is applicable to the security in
terest thus created in the note and the 
mortgage." See UC.c. §9-102(3) and 
Official Comment No. 4 (N.Y. lan
guage) to §9-102 (Consol.) (hereinaf
ter, "UCC"; all references are to the 
New York version of the UCC). 

On the other hand, UCC §9-104(j) 
states that Article 9 generally does not 
apply to ''the creation or transfer of 
an interest in or lien on real estate." A 
careful assignee may conclude that 
the reference to ''transfer'' is intended 
to refer only to an outright transfer of 
a lien, but a pledge for security is not 
an outright transfer and hence is not 
exduded from the VCC; moreover, 
UCC §9-102 expressly says the UCC 
applies to such a pledge. (This inter
pretation has the advantage of not 
threatening the interpreter's career if it 
turns out to be wrong.) 

Once the collateral assignee has de
cided to "perfect" its interest under the 
UCC, it needs to decide how to go 
about doing it. 
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P ERFECTION AS TO PROMISSORY 
NOTES. Under the UCC, a se

cured party, such as the collateral as
signee of a mortgage loan, can perfect 
a security interest in a promissory 
note (an "instrument'') only by taking 
possession of the original promissory 
note. UCC §9-304(1). Filing a UCC-l 
financing statement is neither neces
sary nor sufficient. 

Therefore, the collateral assignee
or a bailee acting on its behalf - must 
take possession of the original physi
cal promissory note and if possible 
the originals of all previous amend
ments, endorsements, and assign
ments. This would, of course, be the 
first step in closing any loan assign
ment transaction, whether "absolute" 
or "collateral." 

A collateral assignee may be con
cerned about the possibility that more 
"original" counterparts of the promis
sory note are floating around some
where. In that case, possession of the 
"original" might not be as reliable as 
the UCC suggests it should be. There 
is no reason to think that a collateral 
assignee can solve the problem by f1J
ing a protective UCC-l financing 
statement to "put the world on notice" 
of the collateral assignee's claim. Such 
a filing may be irrelevant, because a 
prospective second collateral assignee 
of the same promissory note would 
still be under no obligation to per
form a UCC search, and would still 
be entitled to perfect its security inter
est based on delivery of the one origi
nal counterpart of the promissory 

note. (This outcome might change if 
the second collateral assignee actually 
knew about the one.) A collateral as
signee that relies on a lost note affida
vit may simply need to hold its breath 
and depend on the good credit, char
acter, and reputation of whoever lost 
the note and signed the lost note affi
davit. 

Perfection as to Mortgages 
Once the collateral assignee has 

perfected its security interest in the 
promissory note, perfection in the 
mortgage probably should follow au
tomatically, under established legal 
principles stating that any assignment 
of a note automatically carries the 
mortgage with it. 

A collateral assignee particularly 
concerned about achieving maximum 
possible certainty and protection 
against hostile bankruptcy judges 
might as a protective matter also fIle a 
UCC-I against the mortgage itself, 
based on loose language in occasional 
cases suggesting that "the note follows 
the mortgage" and/or a mortgage 
might be deemed personal property 
for some purposes. The assignee 
might then treat the mortgage as a 
"general intangible," as to which per
fection requires filing. This filing 
would be in addition to any p~rfec
tion as to the promissory note. 

A separate UCC filing for a collat
eral assignment of a mortgage is not 
common or industry-standard prac
tice. Given general principles that "the 
mortgage follows the note," it would 
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probably be overkill. The decision 
should be made on a transaction-wide 
level and will probably depend on 
considerations unique to the particu
lar transaction. 

The downside to filing a "protect
ive" UCC-l statement for a mortgage 
would appear to be fairly limited. 
First, it would increase transaction 
costs significantly, as preparation of 
valid UCC-l filings is quite detail
intensive. Second, if the assignee in
sists on making a UCC-l filing, but 
then allows it to expire without con
tinuation (the fate of most UCC fll
ings), the assignee gives any bank
ruptcy judge an open invitation to 
decide the assignee was 
"unperfected" - perhaps a wider 
opening than if the collateral assignee 
had never made any UCC filing at all 
against the mortgage. Therefore, if a 
collateral assignee decides to file 
against a mortgage, then they must be 
particularly sure to flle a continuation 
statement at the correct time. 

Perfection for Other Documents 
If the borrower and lender under 

the loan being assigned have entered 
into a loan agreement or any other re
lated or ancillary documents (beyond 
the note and mortgage), it may be ap
propriate to file UCC-l's for those 
documents, depending on the circum
stances. 

Also, if the structure of the transac
tion invites an argument that the 
"original" counterpart of the promis
sory note is not of essential and fun-
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damentally reliable significance- for 
example, because the borrower may 
have signed multiple originals or be
cause the original promissory note is 
lost and the assignee will be relying on 
a lost note affidavit - the assignee 
may be less willing to rely on pure 
possession of the "original" promis
sory note as the only way to achieve 
perfection. In that case, the assignee 
may also want to modify its UCC-l 
financing statement to list in the col
lateral, for example, any and all rights 
and claims of the debtor with respect 
to the loan, including with respect to 
any lost note affidavits delivered in 
lieu of promissory notes. 

What To File Against 
When the assignee obtains a UCC

1 filing to perfect a security interest in 
loan-related rights, the filing should 
ideally list every document relating to 
every loan that is being pledged. It can 
also include a catchall kitchen-sink 
clause (e.g., "any and all intangible 
property and mortgage loans held by 
the debtor''). Because of judicial con
cern about overbroad and ove~ 
general collateral descriptions, how
ever, an assignee should not rely 
purely on a kitchen-sink clause. But 
such a clause is more likely to work as 
part of a UCC filing than as part of a 
collateral assignment of mortgages to 
be flled in the real estate records. 

Where To File 
Once the assignee has decided to 

me a UCC-l financing statement and 
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has decided how to identify the collat
eral, they must decide where to me 
their financing statements. 

If the "collateral assignment" trans
action occurs entirely in one state, and 
the mortgages are recorded in that 
state, then the proper location to me 
would be: ''the department of state 
and in addition, if the debtor has a 
place of business in this state and in 
only one county of this state, also in 
the office of the filing officer of such 
county." vee §9-401(l)(c) (again, 
New York law). 

In a multistate transaction, the 
vee generally establishes the follow
ing scheme to detennine which state's ' 
law governs. 

If the collateral is an "account" or a 
"general intangible" - which will in
clude some elements of a mortgage 
loan - then the law of ''the jurisdic
tion in which the debtor is located" 
will govern perfection. vee §9
I03(3)(b). For this purpose, a debtor 
is "located" "at his place of business if 
he has one, at his chief executive of
fice if he has more than one place of 
business, otherwise at his residence." 
vee §9-103(3)(d). 

For most other vee collateral
potentially including elements of a 
mortgage loan beyond the basic note 
and mortgage - perfection will be 
governed by "the law of the jurisdic
tion. where the collateral is when the 
last event occurs on wltich is based the 
assertion that the security interest is 
perfected or unperfected." vee §9
103(1)(b). 

These legal principles suggest the 
following filing procedures for 
multistate transactions involving the 
collateral assignment of mortgage 
loans: 

• Headquarters ofAssignor. File cen
trally (Le., with the Secretary of State) 
and locally (i.e., in the county or 
town) based on the headquarters of
fice of the debtor (collateral assignor). 

• Location of Loan Files and/or 
Closing. Consider filing centrally and 
locally based on the office where the 
loan files are located and/or the 
county where the collateral assign
ment transaction is closed. 

• Filings Against Mortgages. If the 
assignee decides to file Vee-l's 
against mortgages (a filing character
ized above as "overkill" and quite un
common in the real world), those will 
generally follow the same principles, 
unless the collateral assignor has an 
office in the county where the mort
gaged property is located. 

• Bottom Line. It may be more bur
densome to figure out where to make 
these filings - and then to remember 
to maintain them in force-than to 
actually make them once the rela
tively few filing locations have been 
detennined. 

Other uec Issues 
In preparing its VeC-I fmancing 

statements, the collateral assignee will 
also need to consider the issues that 
arise with any other vee filing, such 
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as the need to identify the collateral party needs to sign, which boxes to 
assignee's "representative" or "agent" check, colors of ink, and numerous 
status where applicable, whether the other technical requirements that rival 
debtor's signature can appear on a those of mortgage assignments in 
separate sheet, whether the secured complexity. 

APPENDIX 

Fonn of Notice to Borrower with Borrower's Acknowledgment 

Copyright (C) 1997 Joshua Stein. Consent is granted to adapt 
and modify for particular transactions. 

Note: This document is designed to be entered into between a borrower (the 
maker of the assigned note) and an assignee ("collateral" or "absolute") of the 
note, to assure that the borrower is on notice of, and fully bound by, the assign
ment transaction. For a collateral a~~~Tfit-nent, this dOCument includes a number 
of provisions designed to protect the collateral assignee's security. For an abso
lute assignment, most of those provisions could be deleted and replaced by 
comparable provisions confmning the full scope of what is being assigned, 
because the assignor would be completely out of the picture and could not 
cause trouble. Bracketed language is optional or can be tailored for each trans
action. 
[Name and Address of Borrower] 
Ladies and GentJemen: 

Please refer to: (a) that certain [Promissory Note] dated (the 
"Note") executed by (the "Maker") in favor of 
______ (the "Loan Pledgor''), in the amount of $ ; (b) the 
[Mortgage], as defined in the Note; (c) all other documents securing Maker's 
obligations under the Note; and (d) all other "[Loan Documents]" as defined in 
the Note ("a" through "d," collectively, the "Loan Documents" relating to the 
"Loan"). 

You are advised as follows (the "Notice''), effective as of the date of this 
letter. 

Assignment. Loan Pledgor has assigned all the Loan Documents to 
________, whose address is (the "Loan 
Pledgee''). This assignment shall remain in effect unless and until Loan Pledgee 
has notified Maker otherwise in writing. 

Payments. Please refer to the following payments required to be made on 
account of Maker's obligations under the Loan Documents (collectively, the 
"Payments''): 
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i. Regularly scheduled payments of principal (before maturity) and 
interest (the "Scheduled Periodic Paymentsj; 

ii. All prepayments of principal under the Loan, including prepay
ments arising from application of casualty or condemnation proceeds; 

iii. All payments due on account of maturity of the Loan or accelera
tion thereof before maturity; and 

iv. Any and all other payments not provided for in the preceding 
three paragraphs. 
Except to the extent, if any, that Loan Pledgee has instructed Maker otherwise 
in writing, Maker shall make all Payments only to Loan Pledgee at the address 
indicated above, or such other address as Loan Pledgee shall specify from time 
to time by written notice to Maker. Any payments made directly to Loan 
Pledgor shall be null, void, and of no force or effect, and shall not be deemed to 
discharge, in whole or in part, or be applied against or reduce, any obligations 
of Maker under the Loan Documents. [Notwithstanding the foregoing, so long 
as Loan Pledgee has not notified Maker that Loan Pledgor is in default under 
Loan Pledgor's obligations to Loan Pledgee, any Scheduled Periodic Payments 
may be made directly to Loan Pledgor.] 

Modifications, Waivers, Etc. No modification, waiver, deferral, or release 
(in whole or in part) of any Maker's obligations under the Loan Documents, or 
of any collateral for any obligations under the Loan Documents, shall be effec
tive \vithout prior written consent of Loan Pledgee. 

Duplicate Originals. Maker shall not execute any duplicate originals of the 
Loan Documents, or any of them, except with Loan Pledgee's prior written 
consent. 

No Obligations. Loan Pledgee shall have no obligations or liability under 
any of the Loan Documents. 

Consents. Wherever the Loan Documents provide that Loan Pledgor's 
consent is required for any matter: 

i. Maker shall submit the request for consent to both Loan Pledgor 
and Loan Pledgee at the same time and by the same means; and 

ii. Loan Pledgor's consent shall not be effective unless joined in by 
Loan Pledgee. 

Enforcement. Loan Pledgee may enforce, and give any notices provided 
for in, the Loan Documents, either in Loan Pledgee's name or in Loan 
Pledgor's name ("Loan Enforcementj. In doing so, Loan Pledgee may act 
directly against Maker and Maker's assets (subject however to the terms of the 
Loan Documents). Loan Pledgee's Loan Enforcement does not need to be 
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consented to or joined in by Loan Pledgor and does not require any additional 
documentation to establish Loan Pledgee's authority to prosecute any Loan 
Enforcement. 

Please sign and return to Loan Pledgee one counterpart of the foregoing 
Notice to Maker to confirm and evidence Maker's agreement to the foregoing. 
Very truly yours, 
[LOAN PLEDGEE] 
Loan Pledgor confirms the above Notice to Maker and directs Maker to com
ply with the Notice, notwithstanding any contrary instructions or directions 
that Loan Pledgor may give Maker at any time, unless Loan Pledgee has con
sented to those contrary instructions or directions in writing. 
[LOAN PLEDGOR] 
CONFIRMATION BY MAKER 

The undersigned, Maker of the foregoing Note and a party to the Loan 
Documents, confmns the following: 

Receipt of Notice. Maker has received the foregoing Notice to Maker. 
Maker shall comply with and be bound by the foregoing Notice to Maker, 
including the restrictions on Loan Pledgor's authority with respect to the Loan 
Documents. 

No Default. Neither Maker nor Loan Pledgor is in default under any of 
the Loan Documents as of the date hereof. The Loan Documents do not entitle 
Maker to obtain any additional advances on account of the Loan. 

No Offsets or Defenses. Maker has no defenses, offsets, counterclaims, 
deductions, reductions, or rights of recoupment against Maker's obligations 
under the Loan Documents. 

Outstanding Balance. The current outstanding principal balance of the 
Note is [$ ] [the full stated face amount of the Note]. Interest 
under the Loan Documents has not been prepaid for a period of more than 
thirty days after the date hereof. 

Copies ofNotices. If Maker delivers to Loan Pledgor any notice or claim 
relating to any of the Loan Document(s) or the transaction from which such 
Loan Document(s) arose, then Maker shall simultaneously and by the same 
means deliver to Loan Pledgee a copy of any such notice. 

Reliance and Inducement. Loan Pledgee may rely upon all representations 
and warranties made by Maker in the Loan Document(s). Maker acknowl
edges that in reliance on the foregoing, Loan Pledgee is providing certain finan
cial accommodations to Loan Pledgor, which financial accommodations 
Maker would not otherwise provide or be obligated to provide. 
Very truly yours, 
[MAKER]
Date: ________ 
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PRACTICE CHECKLffiT FOR 

Mortgage Loan Assignments: 


A Primer in Two Parts (part 1) 


(with Fonn) 

More than ever, mortgage loans are increasingly being bought and sold as fi
nancial assets, almost like shares of stock. The transfer of a mortgage loan . 
raises many legal and practical concerns based on the nature of the asset. 

• In handling the transfer of the loan obligation for the assignee: 

o 	Insist on physical delivery of the original promissory note along with the 
originals of all amendments to the note; and 

o 	Insist that the assignor endorse the note to the assignee. 
o 	If the assigning lender has lost the note, consider accepting an affidavit if 

the assignor is a reputable institution. 
o 	Assure that the borrower knows of the assigrunent so it can make payments 

directly to the assignee. 
o 	Ask for an estoppel certificate from the borrower. 
o 	Obtain specific assignment of the mortgage and all other documents that 

constitute the loan. 
o 	If the original loan documents were recorded, make sure the assigrunent 

documents are recorded. 
o 	Find out about and seek the benefit of any ancillary security items. These 

items might include cash collateral, escrow deposits, letters of credit, and 
lockboxes. 

o 	If the assigned loan is in foreclosure or bankruptcy, have the assignor assign 
its rights in those proceedings. 

o 	Take measures to reduce the assignee's potential liability on the loan. 
o 	Through a separate assignment filing, assign any UCC-l financing 

statements-after first checking to see whether they have lapsed. 
o 	Analyze the applicability of the Uniform Commercial Code to the transac

tion, especially as to perfection issues. 
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The success of a mortgage assignment 

depends on its documentation, 


its structure, and your prudence in handling both. 
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both legal and practical, that arise 
from any assignment of a mortgage 
loan. 

That article addressed both the 
"collateral" assignment (a mortgage 
loan pledged as security for the mort
gage holder's loan obtained from an
other lender) and the "absolute" as
signment (an outright sale of a 
mortgage loan). This second install
ment continues the discussion, and 
concludes by discussing how to ad
minister the sale and purchase of large 
mortgage portfolios (including "due 
diligence") and how to close mortgage 
loans with an eye toward future as
signments. 

C OLLATERAL ASSIGNMENTS

PARTICULAR CONCERNS • When 
a lender accepts the pledge of a mort
gage loan as collateral security for a 
second loan, that lender needs to con
sider several issues unique to the 
pledge transaction, along with the 
many other concerns addressed else
where in this two-part article. 

Those unique issues arise primarily 
from the collateral assignee's desire to 
achieve legal perfection of its lien and 
practical control of an asset that has 
many moving parts. Issues that a col
lateral assignee may wish to consider 
will include the following. 

Recording of 
a Collateral Assignment 

The collateral assignee of a mort
gage loan will typically record a col
lateral assignment of the mortgage. 

This document treats the mortgage as 
an interest in real estate, the collateral 
assignment of which is a real estate 
transaction that should be evidenced 
in the real estate records, just like an 
absolute assignment. 

Many lenders follow this practice 
even though, as indicated in the first 
installment of this article, it might not 
be strictly necessary. As a general 
proposition the mortgage follows the 
note, the Dee governs the note, and 
the Dee simply requires possession 
of the note. Most lenders do, how
ever, prefer the added comfort of re
cording a collateral assignment of the 
mortgage. 

Perhaps they are concerned about 
a possible ambiguity regarding who 
has the original note, as discussed pre
viously, or they fear that a debtor
oriented bankruptcy court may seize 
any opportunity to conclude that a se
curity interest is not perfected. These 
lenders therefore take the extra step 
just to be sure, since there is no appar
ent downside to recording a collateral 
assignment of mortgage. 

A collateral assignment of mort
gage amounts to a hybrid between a 
Dee security agreement (for which 
nonnal Dee concerns will apply) and 
a real estate assigrunent of note and 
mortgage (for which all the concerns 
that arise for any other mortgage as
sigrunent will apply). 

A sample collateral assignment of 
mortgage follows this article. The 
parties m~y want to use a similar 
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document to collaterally assign any 
assignment of leases in place for the 
underlying mortgage loan. 

From a UCC perspective, a collat
eral assignment of mortgage assures 
that the lender's security interest has 
actually "attached" to the mortgage 
loan - thus satisfying one of the re
quirements of the UCC . Attachment 
can be achieved in other ways (such as 
by an unrecorded collateral assign
ment or pledge documents), but the 
lender must be sure that some docu
ment, somewhere, actually achieves 
this crucial step. 

Assignments in Blank 
A collateral assignee may also want 

to obtain from the collateral assignor 
a recordable assignment of mortgage 
documents already signed by the col
lateral assignor, but with the name of 
the assignee blank. These assign
ments, although not customary, 
would act as the functional equivalent 
to the blank note endorsements sug
gested previously, or a blank stock 
power given for a stock pledge. 

If the collateral assignor defaulted 
on the loan, the collateral assignee 
could fill in the blanks in these assign
ment documents and record them, to 
prevent subsequent issues relating to 
the chain of title to the mortgage. 
Such backup assignments are not, 
however, legally essential to perfec
tion of the collateral assignee's rights. 

For large pools of mortgages, a col
lateral assignee might save time and 
money by even leaving blank the iden-
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tifying information regarding the 
mortgage being assigned, or leaving it 
to be set forth in an exhibit to be at
tached later, if needed. (fhe use of an 
exhibit format may, however, create 
recording problems in some recording 
offices.) 

The collateral assignor would, in 
the collateral assignment loan docu
ments, specifically authorize the col
lateral assignee to fill in the informa
tion, and then record the 
assignments, if the collateral assignee 
ever took title to a mortgage. 

Such an arrangement might in 
some cases even replace the recorda
tion of collateral assignments, partic
ularly if the collateral assignee took 
possession of the original promissory 
notes, obtained a separate pledge 
agreement, and took other steps sug
gested in these articles. 

Collection Account 
Particularly if the number or nat

ure of the mortgage loan documents 
makes it impractical to implement all 
the perfection measures suggested in 
this article and its companion in the 
preceding issue, a collateral assignee 
may obtain some practical comfort 
by setting up a lockbox to receive in
coming payments on the assigned 
loans, directly from the borrowers. 

The collateral assignor would then 
notify those borrowers that their 
loans had been assigned and borrow
ers should make payments into the 
lockbox account pending further no
tice from the collateral assignee. In 
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some states, notices of this type are 
actually an element in perfecting any 
assignment of a loan. 

If the underlying mortgage loans 
already included lock boxes for rent 
payments from tenants, those lock
boxes would be transferred over to 
the collateral assignee of the mort
gage, and the tenants would be ad
vised accordingly. The collateral as
signee would then collect the rents 
and administer the lock boxes, but any 
payments otherwise payable to the 
mortgagee would automatically flow 
into the collateral assignee's lockbox. 

This arrangement would give the 
collateral assignee some assurance of 
receiving the payments on the under
lying mortgage loans. Although the 
collateral assignor could conceivably 
send notices to borrowers or tenants 
rescinding the lock box arrangements, 
these notices might constitute fraud 
and might produce significant adverse 
consequences for the collateral as
signor. 

Servicing Files 
Delivery of the collateral assignor's 

servicing files is not an element of lien 
perfection. On a practical level, how
ever, it is similar to a collection lock
box. Like a lockbox, it can give the 
collateral assignee greater control 
over the collateral. This becomes par
ticularly important after the collateral 
assignor defaults on the loan with the 
collateral assignee - the precise mo
ment when the collateral assignee will 

most need information about the 
loans and the collateral assignor will 
be least willing to provide it. 

Administration 
To the extent that the collateral as

signee increases its practical control 
over the loan portfolio through a 
lock box or through physical control 
of the collateral assignor's files, the 
collateral assignee must then be pre
pared to live with the structure it has 
created. 

This means the collateral assignee, 
or its servicer or custodian, must 
process the lock box payments in a 
timely and accurate way. Particularly 
with a large or complicated loan port
folio, day-to-day servicing may re
quire constant release of loan fIles. As 
loans are paid off or sold, the collat
eral assignee will need to be able to 
release its security interest and related 
files and documents, on a loan-by
loan basis. 

The process creates a great range of 
opportunities for error and confu
sion. It will require resources and at
tention starting even before the clos
ing of the loan assignment 
transaction. Often, the collateral as
signee will want to engage a third
party servicer or custodian to hold the 
servicing files on the lender's behalf, 
and service the collaterally assigned 
loans. 

Foreclosures 
If the holder of a mortgage loan 

completes a foreclosure sale and takes 
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title to the underlying real estate, the 
collateral assignee of that mortgage 
loan should end up with a mortgage 
directly on that underlying real estate. 
In some cases, the collateral assignee 
may prefer instead to receive a collat
eral assignment of a new mortgage on 
the same asset - or not to deal with 
the situation at all, and insist that the 
borrower pay down the loan by an 
amount allocable to the foreclosed 
mortgage. 

If a third party purchases the col
lateral at the foreclosure sale, the sales 
proceeds need to go directly to the col
lateral assignee of the mortgage. 

The mechanism to achieve all this 
may vary with state law and other cir
cumstances. From the collateral as
signee's perspective, the reliability of 
this mechanism may represent the 
weakest link in the chain of the collat
eral assignee's security. 

This is particularly true if the collat
eral assignee has doubts about the 
creditworthiness or business ethics of 
the assignor. In that case, of course, 
the collateral assignee should perhaps 
ask larger questions about the trans
action. 

Absolute Assignment to Custodian 
To avoid some of the complexities, 

issues, risks, and gaps suggested by 
this article, a collateral assignee may 
decide that instead of trying to perfect 
a security interest in the loan, the col
lateral assignee should require instead 
that the assignor assign the loan
absolutely and outright - either to the 
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collateral assignee or to a third-party 
custodian. In either case, the loan 
would then be held for the mutual 
benefit of the assignor and collateral 
assignee, but outside the direct con
trol of the assignor. 

As a partial surrogate for this struc
ture, the collateral assignee might ob
tain pledges of all the ownership inter
ests of the assignor. 

Any of these variations raises its 
own issues, which are outside the 
scope of these articles. 

A BSOLUTE ASSIGNMENTS

PARTICULAR CONCERNS • Each 
of the following considerations will 
typically arise only for an "absolute" 
assignment, although a very careful 
"collateral" assignee might also want 
to consider these issues as well, under 
the theory that any collateral assign
ment is potentially a future absolute 
assignment if the transaction goes 
bad. 

Third-Party Servicing; 
Account Balances 

If a mortgage is being serviced by a 
third-party servicer, the assignor and 
assignee will need to coordinate the 
transfer of the loan with the servicer, 
or replace the servicer, and transfer all 
fIles and computer data, as part of the 
assignment. The same concerns arise 
if the underlying mortgage docu
ments are being held by a document 
custodian, or if there is a separate "tax 
service agreement." The balances of 
any escrow accounts and replacement 
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reserves will need to be confinned, 
and responsibility for the accounts 
themselves will need to be transferred. 

Tax Sale Filings; "In Rem" Cards 
In some municipalities (including 

New York City), local tax collection 
procedures impose a special burden 
on mortgagees, arising from the tax 
sale process. 

As a matter of generally applicable 
real estate law, if a property owner 
fails to pay real estate taxes and the 
tax collectors want to hold a tax sale 
of the property, they will need to give 
notice of the sale to the property 
owner and to holders of other inter
ests in the property. If the taxing au
thority were a private lienholder, it 
would simply conduct a title search 
and then serve notice on everyone 
who appeared of record. 

The New York City tax collectors 
save themselves the trouble of per
forming title searches under these cir
cumstances, but at the cost of burden
ing every real estate finance 
transaction with another piece of pa
per. Every mortgagee must make a 
separate filing with the tax officials
in addition to recording their 
mortgage - if they want to assure that 
they will receive notice of any tax sale. 

In other words, instead of dealing 
with the same recording system that a 
private lienholder would use, the tax 
collectors establish an entirely sepa
rate filing procedure for all mortgages 
(an extra step for a mortgagee to re
member to take, or a pitfall to avoid) 

simply so the tax collectors can avoid 
the trouble of conducting title 
searches for the occasional property 
that goes into tax lien foreclosure. 

In municipalities with procedures 
like these, any assignee of a mortgage 
will want to make sure that it obtains 
and correctly flles the necessary piece 
of paper to obtain notice of any possi
ble future tax sale. In New York City, 
the requisite filing is called an "in rem" 
card. 

Purchase Price Arrangements 
and Calculations 

In any substantial mortgage pur
chase transaction, the parties often 
postpone one important detail until 
the very last minute: calculating just 
how much the purchaser must pay 
for the mortgage being purchased. 
This calculation will depend on, 
among other things, the structure 
and tenns of the mortgage assign
ment transaction, how the mortgages 
themselves work, and how the parties 
want to treat incidental pieces of the 
package such as escrow accounts, re
serve accounts, prepaid rent, and 
debt service. 

Payment calculations are not al
ways easy or quick. Left to the last· 
minute, they can significantly delay a 
closing for two reasons: first, the par
ties have not thought through the ac
tual steps they need to take in the cal
culation process (what variables go 
into calculating the bottom-line pur
chase pric~); and, second, the actual 
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numbers are missing or wrong (often 
precisely because no one focused on 
the need for them at the closing). 

Parties to the purchase and sale of 
mortgages should deal with the 
numbers - particularly the process of 
identifying exactly which numbers 
they need to calculate the purchase 
price, and how to get those 
numbers-at least a few days before 
the closing. At the same time, they 
should figure out exactly where the 
money should go, and set up wire 
transfer or other arrangements in ad
vance. 

The numbers and the money can 
easily be handled by someone other 
than an attorney. If, however, this 
task is not clearly assigned, in ad
vance, to someone with the time and 
expertise to handle it, the attorneys 
will always end up doing it. This will 
divert them from legal issues and the 
closing process to numerical and lo
gistical issues that they are neither 
very good nor very cost-effective at 
handling. That distraction may itself 
further delay the closing, and further 
increase its cost. 

T ITLE INSURANCE FOR MORTGAGE 

ASSIGNMENTS • When the holder 
of a mortgage assigns that mortgage, 
the existing title insurance for the 
mortgage will normally travel with 
the mortgage. The assignee of the 
mortgage should automatically get 
the benefit of the old title policy. No 
one needs to do anything. 
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The assignee might, however, ask 
the assignor of the loan to formally 
assign the title policy along with the 
loan. The assignor should not have a 
problem with this request, as long as 
the assignment amounts to a "quit
claim." 

Scope of Coverage 
When an existing title policy travels 

with an assigned loan, the "date of 
policy" will not change. Therefore, 
the title coverage will refer only to the 
state of title as of the date the policy 
was issued. The policy will continue 
to insure - for the benefit of the as
signee as the new policyholder-only 
that the mortgage was "good" at the 
time the policy was issued. 

Any events that might have im
paired title to the mortgage (i.e., any 
possible previous assignments of the 
mortgage, whether collateral or abso
lute) after the policy was issued are to
tally outside the coverage provided by 
the policy. 

Therefore, although the title policy 
covers the validity and priority of the 
original mortgage (when it was re
corded), it provides no comfort re
garding intervening assignments, or 
even releases, by the original mortga
gee or the validity of the mortgage as
signment itself. 

If an assignee is willing to accept 
this level of coverage, it need only ob
tain the assignor's title insurance pOli:.. 
cies (originals or copies), or at least 
enough information about them to be 
able to identify them and make a 
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claim if necessary, and (as noted 
above) perhaps a fonnal assignment 
of those policies. 

Title Endorsements 
An assignee will often want to go a 

step further, by asking the title com
pany to endorse the old policies to 
show the assignee as the insured party. 
Such an endorsement would, at mini
mal cost, prevent the title company 
from arguing that the assignee has no 
coverage, although such an argument 
would probably be preclud~ (at least 
as of "date of policy") by the policy 
language itself. Such an endorsement 
also gives the assignee comfort that 
the title company believes the mort
gage was validly transferred to the as
signee. 

A careful assignee may view the 
cost of a policy endorsement (often 
$25) as a low price to pay for comfort. 
As an alternative, the assignee might 
settle for an estoppel certificate or 
even just a letter from the title com
pany, acknowledging the assignment 
of the mortgage and the automatic as
signment of the corresponding title 
policy. 

Policy Updates 
.If the original mortgagee (assignor 

of the mortgage) is willing to repre
sent and warrant that the assignor did 
not previously assign, encumber, or 
release the mortgage, the assignee 
may be willing to live with its rights 

under the old title policies, even 
though they date back to the original 
"date of policy." 

If, however, the assignor refuses to 
provide those assurances, or if there 
may be complexity or issues relating 
to the assignor's ownership or transfer 
of the assigned mortgages, or if the 
assignor is not creditworthy, then the 
assignee will probably want its own 
new title insurance, or at least update 
endorsements of the old policies . If 
these are issued at the same time as the 
original policy, or very soon thereaf
ter, the title company might be willing 
to issue them at no charge. 

Uninsured Searches 
An assignee may want to order an 

uninsured title search, simply to ob
tain some comfort about the owner
ship status of the mortgage and the 
property. The search results can help 
the assignee evaluate the status of the 
collateral, and perhaps uncover any 
prior assignments of the same 
mortgage. 

Title Company Consultation 
To the extent that the assignee will 

obtain any new title coverage, all 
statements in these articles should be 
reconfirmed with the title company, 
which may have its own rules and ex
pectations based on particular quirks 
of various recording offices. That as
sistance in preventing mistakes and 
problems may, just as it does for con
veyances of fee title, help justify the 
title company's fees. 
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Title Insurance for a 
Collateral Assignment 

When a mortgage is being as
signed collaterally (rather than abso
lutely), the collateral assignee will 
have the same title insurance agenda 
as the absolute assignee, and a few 
other concerns. 

First, whether or not the collateral 
assignee decides to record the collat
eral assigrunent of the mortgage, the 
title company may require that the 
assigrunent be recorded before it will 
issue title insurance for the collateral 
assignee. 

When issued, the title insurance 
should not merely insure the collateral 
assignee "as its interest may appear" 
(i.e., "if the documents say you own 
it, then we insure that you own it") 
but should specifically confirm that 
the documents do in fact create the 
intended interest as a collateral as
signee of the loan; the collateral as
signment is valid; and the lender actu
ally holds a collateral interest in the 
loan. 

N ECESSITY OF RECORDING MORT

GAGE ASSIGNMENTS • In some 
"absolute assignment" closings, a 
mortgage assignee will dispense with 
the recording of the assignment docu
ments, particularly when the assignor 
is a substantial institutional lender, 
under the theory that the incremental 
benefIts do not justify the incremental 
transaction costs and paper. As a 
result, the assignor of the mortgage 
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remains , its record owner, although 
the mortgage is actually owned by the 
assignee. 

The following discussion suggests 
issues and considerations that arise 
from the practice of not recording an 
absolute assignment of mortgage. 
(For a collateral assignment, any deci
sion not to record raises a somewhat 
different set of issues, which are re
ferred to elsewhere in these articles.) 

Even more than elsewhere in this 
article, any descriptions of actual 
practices and local law are based 
solely on informal information ob
tained by the author. They should be 
specifically verified for particular 
transactions. 

Title Insurance 
Title companies will sometimes is

sue insurance for unrecorded assign
ments like these, presumably based 
on issuance of a perpetual "gap" in
demnity by a creditworthy assignor. 

If the title company were not will
ing to issue this coverage, a mortgage 
assignee would either demand an 
equivalent perpetual indemnity from 
the assignor, or insist on recording the 
assigrunents. 

Legal Effect of Not Recording 
The law of most states does not re

quire the parties to record a mortgage 
assignment, although failure to re
cord would (absent title insurance as a 
substitute, or state-specific statutory 



30 THE PRACTICAL REAL ESTATE LAWYER 

exceptions) deprive the assignee of the 
nonnal benefits of the recording stat
utes. 

An assignee may particularly want 
to record in cases when: 

• By statute, the mortgagor can al
ways pay and obtain a release from 
the record owner of the mortgage; 

• A full chain of recorded assign
ments must be of record in order to 
validly release or foreclose a mort
gage; 

• Loca11aw otherwise requires or en
courages recordation; or 

• The assignee is not comfortable 
with the credit or business ethics of 
the assignor. 

Specific States 
In some states, including Indiana, 

Mississippi, New Mexico, and the 
District of Columbia, immediate re
cording of any mortgage assignment 
is highly advisable or mandatory. 

In other states, it may be necessary 
to record a full chain of assignment 
documents to foreclose or release a 
mortgage (or, in deed of trust states, 
to substitute the trustee in preparation 
for foreclosure). The following states 
may be in this category: California, 
Florida, Idaho, Illinois, Michigan, 
Minnesota, Missouri, Ohio, Oregon, 
Pennsylvania, South Carolina, Ten
nessee, and Utah. 

A Georgia statute expressly states 
that mortgage assignments between 
substantial institutional parties do not 

need to be recorded, but seems to im
ply that the assignee effectively loses 
any benefit of the recording laws. Ga. 
Code Ann. §44-14-64 (1997). The net 
result is not too different from that in 
any other state. 

These lists of states are not neces
sarily exhaustive or reliable. Check 
any decision not to record, or to delay 
recording, with local counsel. As in 
any other decision to refrain from re
cording, the assignee must be very 
comfortable with the assignor's 
credit. 

Caveat 
Any decision to refrain from re

cording leaves open a variety of risks 
to the assignee - specifically, every 
risk that the recording system was de
signed to prevent or control. (The re
cording system exists for a number of 
good reasons.) 

Any decision not to record a mort
gage assignment requires careful con
sideration by the mortgage assignee 
and its attorney, including a full dis
closure of risks. If the assignee never
theless proceeds, that decision and the 
related risk disclosures should be me
morialized as appropriate under the 
circumstances . 

An assignee that chooses not to re
cord may place greater weight on the 
other protective measures suggested 
in this article, particularly obtaining 
an estopp~l certificate from the un
derlying borrower. 
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"R E-CLOSING" TIIE UNDERIYlNG 
LOAN • When a loan is as

signed, the assignee (whether absolute 
or collateral) may have many of the 
same concerns that arose for the as
signor or originator at the time of the 
original loan closing. These concerns 
may prompt the assignee to either 
partially "re-close" the loan being as
signed, or at least to consider all risks 
relating to the underlying mortgage 
loan and to confmn that those risks 
have been mitigated or dealt with. 

From the assignee's perspective, 
every delivery at the original closing 
served a purpose, by mitigating or 
eliminating one risk or another. The 
assignee must in theory either repeat 
the same deliveries or be very com
fortable that they are all still valid, 
correct, and reliable, for the benefit 
of the assignee. Some further com
ments: 

Contract Rights as Lender 
At the original loan closing, the 

assignor Ilender typically obtained a 
variety of certifications and deliveries: 
insurance certificate; opinion of 
counsel; flood hazard certificate; ar
chitect's certification; survey certifica
tion; environmental report; engineer
ing inspection report; and so on. 

If these certifications and deliveries 
were important, the assignee may 
want to know if it can safely rely on 
them. In that case, the assignee 
should analyze whether the assignee is 
actually entitled to do so or whether, 
instead, the assignee should insist on 
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having the certifications reissued as 
part of the loan assignment transac
tion. (This issue demonstrates the wis
dom of insisting, at the original clos
ing, that all third-party opinions and 
certificates be automatically assigna
ble to any subsequent holder of the 
loan - particularly if the lender antici
pates assigning the loan at a later 
date.) 

The assignee might, however, con
clude that if no issues have yet arisen 
regarding the correctness of the origi
nal certifications, then the assignee 
can live with the risk. 

Insurance 
An assignee will want to arrange 

for certificates of insurance (prefera
bly "evidence of insurance"
ACORD Form 27 -rather than mere 
"certificates of insurance") to be is
sued or reissued in favor of the as
signee. This may require borrower co
operation. 

Environmental 
\Vhether or not the loan assignee 

obtains the right to rely on earlier en
vironmental reports, the assignee may 
wish to perform an updated Phase I 
environmental assessment, partly to 
address the possibility of new con
tamination since the original closing 
(if for some reason the assignee be
lieves new contamination is likely). 

Second Mortgages 
If the mortgage being assigned is a 

second or other junior mortgage, the 
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assignee may wish to obtain: an es
toppel certificate from the holder of 
the flrst mortgage confirming the out
standing balance, that there are no de
faults, the scope of loan documents, 
an acknowledgment of assigrunent of 
the second mortgage, etc.; an inter
creditor agreement with the first 
mortgagee (notice, opportunity to 
cure, etc.); and certified copies of all 
documents (including amendments to 
date) secured by or relating to the first 
mortgage. 

Other Due Diligence 
and Certificates 

Particularly for major leases, the 
collateral assignee may want the ten
ants to confirm that their leases have 
not been amended, etc., and may also 
want to determine whether any ten
ants have fIled bankruptcy or suffered 
other financial reverses. 

Business Context 
Although an assignee might be 

tempted, to some degree, to "re-dose" 
the original loan along the lines sug
gested above, the assignee may con
clude that one reason to purchase an 
existing loan rather than to originate a 
new one is precisely to avoid the time, 
trouble, and effort of a full loan clos
ing. This is particularly true if the as
signee has confidence in the assignor's 
closing procedures and representa
tions and warranties that the closing 
was handled correctly. 

The assignee might, therefore, 
merely insist on obtaining the benefit 

J 

of selected third-party deliveries, and 
not otherwise "re-close" the original 
loan. 

Third-Party Notices 
Even if an assignee is willing to take 

the existing loan as is, without redat
ing all the closing deliveries, the as
signee will want to repeat at least one 
step from the original closing. 

The assignee should identify any 
third parties that should receive notice 
of the assignee's mortgage, or a 
change in the identity and address of 
the mortgage holder. Those third par
ties can include ground lessors, par
ties to reciprocal easement agree
ments, hotel management companies 
and franchisers, and other third par
ties that may have undertaken to pro
vide mortgagees with notice and op
portunity to cure an underlying 
borrower's defaults. 

Typically those mortgagee protec
tions arise only after the third party 
has received notice of the existence, 
name, and address of the mortgagee, 
so the new holder of a mortgage will 
want to send that notice as soon as 
possible. Part of the due diligence 
process for any loan assigrunent will 
therefore consist of identifying those 
notice recipients and any particular 
requirements that govern the giving 
of such notices. Sometimes these no
tices must be given within a certain 
short period after the closing, so the 
addressees will need to be identified 
quite early in the process. 
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Assignor-Assignee Contract Issues 
Whether a loan assignment is col

lateral or absolute, both parties 
should also consider the structure and 
terms of the larger transaction in 
which the assignment arises. 

For example, in a loan purchase 
transaction, the purchaser will want 
as many representations and warran
ties as possible for the dollars paid. 
The seller, in contrast, will want to 
provide as few as possible for the dol
lars received. 

The purchaser will want to be able 
to resell any loans and assign, as part 
of the package, any related claims 
against the assignor. The seller will 
want to prevent that, and will be con
cerned instead that the purchaser 
agree to service the loans; make any 
future advances that might be re
quired under the loans; and otherwise 
protect the seller from any other fu
ture issues that might arise under the 
loans assigned. 

In a loan secured by other loans, 
the lender will want covenants to pro
tect the collateral (but may be unwill
ing to rely purely on the borrower's 
covenants) and will want a mecha
nism to prevent cherry-picking or 
other erosion of collateral strength as 
loans are released from the pool or 
paid off. 

Each party will also want a variety 
of conditions, covenants, closing de
liveries (including third-party items as 
referred to in these articles), represen
tations and warranties, remedies for 
defective loans (perhaps subject to ne-
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gotiated "thresholds" to fIlter out mi
nor problem~'), and other contractual 
benefits depending on the theory of 
the transaction. 

Those issues, along with issues of 
underwriting and credit quality, are 
largely outside the scope of this arti
cle. Some of the considerationS dis
cussed here will, however, drive part 
of the contractual agendas of the 
parties. 

Ultimately those agendas will be re
flected in a loan purchase and sale 
agreement to establish a framework 
for the larger transaction. 

"Doing Business" and Licensing 
If the assignee is not already active 

in the state where the mortgage collat
eral is located, consider whether the 
assignee may run into trouble under 
that state's "doing business" or licens
ing statutes. Most of these statutes do 
not apply to lenders that merely make 
or acquire occasional loans, but this 
should be checked locally. Once a 
lender takes title, the "doing business" 
statutes are more likely to apply. 

Failure to comply with "doing busi
ness" statutes would typically give the 
borrower a defense when the lender 
started foreclosure, but the lender 
could typically defeat the defense, if 
raised, by filing whatever paper is nec
essary to comply with the "doing busi
ness" statute. 

Licensing violations may be more 
troublesome. . 
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Transfer Taxes 
Most states do not tax mortgage as

signments, but in a few cases they 
may incur a tax. It is understood, for 
example, that a District of Columbia 
statute would appear to impose a tax 
on any mortgage assignment, but the 
local govenunent (at least as of a year 
or so ago) does not in practice collect 
such a tax. (Is Marion Barry reading 
this article?) 

Bank Regulation 
Statutes and regulations governing 

the operation of banks may limit a 
bank's ability to transfer certain loans 
to its affiliates. See, e.g., 12 U.S.C. 
§371c(a)(3) (a regulated institution 
"may not purchase a low-quality asset 
from an affiliate" unless specified 
conditions are met). 

Regulated lenders are also required 
to track (and make publicly available 
the resulting records) their purchases 
of certain types of mortgage loans, to 
assist regulators and "public interest" 
organizations in preventing "redlin
ing." 12 U.S.c. §2803(a)(1). 

Truth in unding Regulation 
If the. mortgage being assigned en

cumbers residential real property or is 
otherwise subject to Truth-in-Lending 
or other consumer protection rules, 
state or federal, then the parties will 
want to assure that they comply with 
the applicable requirements. 

These rules generally contemplate 
the creation and delivery of one or 
more (sometimes many more) pieces 

of paper, all of which must comply 
with very specific requirements. 
Those requirements are otherwise 
outside the scope of these articles. 

under Transfer Restrictions 
Occasionally, loan documents will 

prohibit or restrict transfers by the 
lender, although this is unusual. 

If pieces of a loan have been "par
ticipated out," lender transfer restric~ 
tions are much more common and 
could require, for example, that other 
participants be given a right of flrst 
refusal. The terms of the participation 
agreement must be considered, both 
for consent requirements and for 
other contractual burdens. 

In a hotel loan, agreements be
tween the lender and the manager or 
franchiser may limit who can hold the 
loan. Similar restrictions may exist if 
other significant third parties are in
volved in the loan transaction. 

Guaranties and Other 
Credit Enhancements 

If the original loan involved bonds 
or occupancy leases that were credit
enhanced by government agencies, 
mortgage insurance, or any other 
form of third-party credit enhance
ment (even a routine guaranty), con
sider whether any special consents or 
other documentation will be re
quired. The assignee may wish, for 
example, to require an estoppel cer
tificate from the guarantor or other 
credit enhancer . . 
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At a minimum, the assignee will 
want to be extremely comfortable 
that the credit enhancement "travels 
with" the loan and has been validly 
assigned - at least by being specifi
cally listed in the assignment docu
mentation. 

Replacement of 'frustee 
In a deed of trust state, the as

signee may wish to replace the 
''trustee'' named under the deed of 
trust - whether the assignment of the 
deed of trust is "absolute" or merely 
"collateral." 

The trustee is the party who would 
actually conduct a foreclosure sale. 
As a result, the trustee can facilitate or 
prevent fraud by the collateral as
signor. For example, a compliant 
trustee might, at the collateral assign
or's request: 

• Hold a sale without requiring deliv
ery of the original note (a definite 
convenience for the collateral as
signor, given that the collateral as
signor previously delivered the origi
nal note to the collateral assignee); 

• If the collateral assignor is the suc
cessful credit-bidder, execute a trust
ee's deed in favor of an affiliate of the 
collateral assignor rather than to the 
collateral assignor; and thereby 

• Allow the collateral assignor to 
control the ultimate proceeds of the 
assigned mortgage (i.e., proceeds 
from resale of the collateral) free of 
any interest of the collateral assignee. 
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Although this sequence of events 
may seem fraudulent-and therefore 
far-fetched and paranoid to even 
suggest - if it were to actually occur 
it could quietly destroy a good chunk 
of the collateral without the collat
eral assignee's knowledge, consent, 
or involvement. 

The collateral assignee may there
fore wish to do what it can to control 
the identity and replacement of the 
"trustee," such as by recording a no
tice identifying the new trustee and 
stating that the trustee cannot be re
placed without written concurrence 
by the collateral assignee. (It can't 
hurt. It might help.) 

Nonrecourse Carveouts 
Today, most long-tenn financing 

for income-producing commercial 
real estate assets is still provided on a 
nonrecourse basis, meaning that the 
lender is so comfortable with the 
value and cash flow of the asset that it 
is willing to look to the asset alone if 
the borrower defaults. 

The limitations and weaknesses of 
that proposition have in recent years 
led a profusion of "carveouts" from 
nonrecourse treatment. Earlier this 
decade lenders were reminded again 
that a nonrecourse borrower might 
not merit the shield of nonrecourse 
protection if, among other things, it 
damages the lender's collateral and 
uses bankruptcy and foreclosure as a 
sword against the lender. 

These concerns are particularly ap
propriate for a loan secured by a col
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lateral assignment of mortgage loans. 
Depending on the package of lender 
protections negotiated in the particu
lar deal, this type of asset may be al
most completely within the assignor's 
control, both maximizing the borrow
er's ability to destroy the asset (or 
threaten to do so) as a means to gain 
leverage with the lender and minimiz
ing the lender's ability to preserve and 
obtain the benefit of the asset without 
the borrower's cooperation. 

Given these underlying dynamics, a 
lender that fmances mortgage loans 
based on a pledge of those loans may 
be particularly reluctant to agree to 
nonrecourse treatment, and may go a 
step further and seek personal guar
anties tailored to assure the borrower 
will cooperate-and help preserve the 
collateral- if the loan ever goes into 
default. Those discussions are part of 
the fundamental business structuring 
of the transaction. 

Assignments in Form Only 
In some states, such as New York, 

mortgages are often assigned in the 
context of refmancings, to save mort
gage tax on the new loan. 

These fonnalistic assignments raise 
relatively few legal or practical issues, 
other than the need to do the job cor
rectly to assure that the parties 
achieve the tax savings they intend. 

In addition, just as the assigning 
lender will want to avoid assuming 
any liability in the transaction, the un
derlying borrower will want to make 
sure that any guaranties are released 

and that no one can argue that the 
borrower or any of its principals re
tains any personal liability for the old 
loan being assigned. 

C LOSING PROCESS FOR LOAN AS

SIGNMENTS • Many of the 
closing-related issues addressed in this 
article will vary by state, and should 
therefore be checked with local coun
sel in every case. 

If a transaction "won't support the 
cost of local counsel," attorneys who 
try to practice another state's law may 
face significant exposure if they get it 
wrong. It is not always necessary to 
get a local counsel opinion; it may be 
enough to have a brief telephone call 
with competent local counsel and ask 
them to provide selected pages from 
their own docwnent fonns. 

As a fall-back, there is always Mar
tindale Hubbell, which contains "state 
law summaries" describing local rules 
and peculiarities in areas like mort
gages and mortgage assignments. 

To the extent that local counsel is 
involved, they are likely to suggest nu
merous minor improvements to the 
docwnents, driven not so much by lo
cal law requirements as by the local 
counsel's desire to add value and dem
onstrate competence. If the circum
stances pennit these improvements, 
they are not a problem. If, however, 
time or other resources are short it 
may be necessary to "negotiate" with 
local counsel to assure that they limit 
their comments to "need-to" changes 
as opposed to "nice-to" changes. 
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Due Diligence 
For a loan assignment transaction, 

any assignee will normally want to 
conduct appropriate due diligence be
fore proceeding with the transaction. 
The assignee's due diligence will ex
amine three areas: 

Q The fmancial terms of the loan(s); 

• Real estate due diligence on the un
derlying security for the loans; and 

• Whether the loans are otherwise 
satisfactory and were properly closed. 

An assignee's requirements will vary 
with the pricing and timing of the 
deal; the scope, nature and number of 
loans being assigned; the representa
tions and warranties being made by 
the assignor; how long those assur
ances will survive the closing, if at all; 
whether the assignee is "deemed" to 
have waived any problems that could 
have been discovered from a careful 
review of the loan fJles; the assignee's 
plans for the assigned loans; the as
signee's confidence in the assignor; 
loan-related issues suggested by the 
various points made in these articles; 
and other circumstances. 

Large loan assignment transactions 
can, if not properly managed, pro
duce due diligence without end. The 
incremental cost can rapidly become 
disproportionate to the benefits 
achieved. 

Practically any due diligence in
quiry can be justified (rationalized) as 
mitigating some risk under some cir
cumstance. 
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Someone needs to draw a line, 
however, based on likely costs in
curred compared to likely benefits 
achieved. This is a business de
cision - an acceptance of risk tomor
row in exchange for due diligence ex
pense saved today - more than a legal 
decision. If treated as a legal decision, 
risk reduction will usually win out 
over cost savings. 

Due diligence is otherwise outside 
the scope of these articles. 

The "Data Room" 
Particularly in a competitive bulk 

sale of loans, the seller will often 
make available all the loan files
including correspondence files that 
stretch back to the original pre
closing and construction process - in 
a "data room" (which rarely seems to 
have windows or air conditioning) 
and allow the bidders' counsel to re
view the fJles to their hearts' content. 

The fIles will often be so chaotic 
that each bidder spends more time 
and money trying to figure out and 
organize the fIles (something that the 
seller should have done, once, long 
ago) than actually reviewing them. 

A bidder might instead insist that 
the "data room" include only the fol
lowing, arranged in a logical fashion 
and properly indexed: 

• All legally binding documents and 
agreements; 
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e Material correspondence for the 
past year; and 

• Other specific items such as ap
praisals. 

Even beller, sellers of loans have 
sometimes assembled well organized 
copies of the basic information about 
their loans in books or flle folders, 
and sold each bidder a copy of this 
information-allowing bidders to re
view it conveniently and easily with
out the time, trouble, coordination re
quirements, and impairment of 
confidentiality that can arise from the 
use of a central data room shared by 
all bidders. 

To a loan seller, however, any effort 
to impose order on chaos creates the 
risk of liability if the seller makes a 
mistake. That concern, plus market
place considerations, might force the 
bidder to live with whatever the seller 
decides to offer. 

Document Preparation 
In a bulk loan sale transaction, the 

contract will often require the loan 
purchaser to prepare all the assign
ment documentation - a "lazy seller" 
and "caveat emptor" approach that 
might have been appropriate for Res
olution 1hIst Corporation bulk sales 
of distressed loans in late 1992, but 
hardly seems appropriate for full
price sales of loans in 1997. 

If the contract requires the pur
chaser to prepare the loan assignment 
documents, this places the burden on 
the party with less familiarity with the 

loan files. For the transaction as a 
whole, it probably causes greater ex
pense than if the seller prepared the 
assignment documents. 

On the other hand, particularly if 
the seller will not provide significant 
representations and warranties, the 
purchaser might prefer to prepare the 
closing documents. That process can 
be streamlined as follows. 

Coordinate with Due Diligence 
To the extent that the purchaser will 

obtain necessary identifying data 
from the loan flles themselves rather 
than from the title company, the pur
chaser might want to try to identify 
the information it will need and col
lect it at the same time it performs its 
due diligence review of the files
completing two tasks at the same 
time. 

On the other hand, if during due 
diligence the loan purchaser is not 
sure it will be the successful bidder, it 
might prefer to defer data collection 
until it knows that it will actually buy 
the portfolio. 

Title Reports 
If the purchaser will be obtaining 

any updated title coverage, it might 
prefer to obtain as much information 
as possible (e.g., recording infonna
tion for prior assignments) from the 
title reports rather than from the 
seller's own records in the loan files. 

This approach probably saves time 
and definitely reduces the risk of in
consistency; although it also elimi
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nates an opportunity for cross
checking. (The best source, of course, 
is a copy of the actual recorded docu
ment that is being assigned.) 

Automated Docwnent Assembly 
A multi-property loan assignment 

transaction may present an ideal op
portunity to use an automated docu
ment assembly system to prepare 
hundreds of closing documents at 
once from a single loan database. 

Title Company Involvement 
If the loan purchaser will obtain ti

tle insurance, the title company will 
need to review and approve the as
signment documents. It may be possi
ble to save some work by asking the 
title company in the fIrst instance to 
prepare some part, or all, of the as
signment documents, or at least ex
hibits identifying the mortgages being 
assigned. (In some states, it might not 
be possible to collect this information 
in a separate exhibit; it must be set 
forth in the text of the assignment 
document.) 

Title companies will usually try to 
avoid responsibility in this area. They 
will try to limit their role to reviewing 
rather than creating documents. They 
will say that creating documents, as 
opposed to reviewing them and con
fInning their effectiveness, is some
how "the practice of law" and some
thing that title companies cannot do. 

Setting aside the merits of this posi
tion, the title companies may turn out 
to be surprisingly flexible about it if 
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you raise the issue as part of a com
petitive process of choosing which ti
tle company will ultimately insure the 
transaction. 

P LANNING AHEAD FOR ASSIGN· 

MENT • Because of the ever
increasing likelihood that any given 
mortgage will be transferred at some 
future time, anyone who closes a 
"new" mortgage loan today should 
think ahead to make sure that the re
sulting mortgage will trade easily and 
without objection. 

Even if the particular lender does 
not envision transferring a mortgage 
loan, lender's counsel should recog
nize that the lender's agenda might 
change. 

As the voice of the future, lender's 
counsel should think about the future 
in a way that the client might not. 
Lender's counsel should try to build in 
flexibility for future assignments, 
when the lender's inevitable change of 
agenda occurs. Lender's counsel 
should consider at least the following 
points. 

Provide for Assignment 
It may be appropriate to state in 

each loan document that if the note is 
assigned, the other loan documents 
automatically travel with the note. In 
addition, perhaps the borrower 
should agree to be bound by any as
signment as soon as the borrower re
ceives notice of it from any source, in
cluding the assignee's attorneys. 
(Although these propositions mostly 
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restate governing law, an express ac
knowledgment cannot hurt and might 
prevent discussions.) 

Keep It Simple; Keep It Standard 
The more complex and nonstan

dard a transaction and its documents 
become, the harder it is for a potential 
purchaser to understand. Deviation 
from nonnal standards also increases 
the likelihood that a potential pur
chaser or its counsel will fInd some
thing to object to in the documents 
and either refuse to buy the loan at all 
or demand a discount. 

These considerations favor using 
standard marketplace documents, 
limiting negotiations, keeping the 
transaction structure and documents 
simple, and making every loan as easy 
as possible to understand and admin
ister. This is particularly important 
for loans destined for securitization in 
the capital markets, where the lender 
should use standard fonns developed 
precisely for such loans. (One exam
ple is the "Capital Markets Mortgage" 
recently released by the Capital Mar
kets Initiative.) 

Further Assurances 
and Estoppel Certificate 

The borrower should acknowledge 
that the lender may assign its position, 
and the borrower and any guarantors 
or other credit enhancers should agree 
to deliver whatever further docu
ments are (reasonably?) required to 
facilitate an assignment. 

Beyond requiring the borrower to 
provide an estoppel certificate (an al
most universal requirement), the 
documents might also provide that if 
the borrower fails to respond to an es
toppc! c::rtificate request within a set 
time period, they are deemed to have 
issued an estoppel certificate in a spec
ifIed fonn. 

If the loan documents require the 
lender to maintain confidentiality of 
any fInancial reports delivered by the 
borrower, include an appropriate ex
ception to facilitate future transfers 
of the ioan - both actual and 
prospective. 

Certificates and Opinions 
Any certifIcates and opinions that a 

lender receives at closing should be is
sued in favor of the initial lender "and 
its successors and assigns ." 

Opinions of counsel typically pro
hibit the lender from even showing 
the opinion to anyone-including a 
prospective assignee of the loan. A 
lender should want that prohibition 
removed, and replaced with an ex
press right for any assignee of the loan 
to rely on the opinion. 

Notices to Third Parties 
In structuring, negotiating and 

closing mortgage loans, lender's 
counsel should, when possible, avoid 
agreeing to any requirement to give 
third parties notice of any possible fu
ture assignment or to obtain consent 
from anyone .. 
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Instead, lender's counsel will want 
to try to structure the docwnentation 
(e.g., a ground lease) so upon any fu
ture recorded assigrunent of the mort
gage, third parties (e.g., ground les
sors) will automatically be on notice 
of the transfer, without any need to 
remember to give written notice to or 
obtain consent from the third parties. 

Automatic notice of assignment 
can prevent future pitfalls, mistakes, 
and embarrassment for the lender
at the possible risk of causing similar 
problems for the third party subject 
to "deemed notices." 

To the extent that pre-closing "due 
diligence" identifies the need for third
party notices upon a future assign
ment, the assignee's counsel should 
try to memorialize that infonnation 
in a way that will make it readily 
available if the lender ever decides to 
assign the loan. 

Letters of Credit 
Unless expressly provided for, a let

ter of credit is not transferable. Even 
if a letter of credit is transferable, a 
lender wants to assure that a transfer 
is simple, unambiguous, totally 
within the lender's control, and either 
inexpensive or free. The lender will 
also want to know that the transfer 
can be accomplished without any 
need for the borrower's cooperation. 

If a letter of credit is an "evergreen" 
(automatically renewed unless the is
suer gives notice of cancellation), the 
parties need to think about the fol
lowing minor practical problem. 
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After the initial expiry date of the 
letter of credit, the holder of the letter 
of credit will not be able to produce a 
piece of paper confuming that the let
ter of credit is still in effect. The con
tinued effectiveness of the lcaer of 
credit will instead depend on the ab
sence of a cancellation notice from 
the issuer of the letter of credit
something much harder for the loan 
assignor to establish. 

When a lender accepts an "ever
green" letter of credit, the lender 
needs a way to satisfy a prospective 
assignee that the letter of credit was, 
in fact, automatically renewed and 
not cancelled. The lender should per
haps ask the letter of credit issuer to 
agree to provide a "confirmation cer
tificate" at any time, and certainly in 
conjunction with any transfer of the 
letter of credit. A lender needs to 
think of this idea when approving the 
initial form of the letter of credit. 

The assignor may also be willing to 
bridge the docwnentation gap by pro
viding the assignee with a surviving 
representation and warranty as to the 
status of the letter of credit. 

Moving Away from the 
Original Note 

Traditionally, as noted earlier, the 
law has attached great significance to 
possession of the original promissory 
note ("the mortgage follows the note," 
and so on). Principles like these can 
create problems when notes are lost. 
They also produce ambiguity and 
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confusion in determining how to 
"perfect" a security interest in a loan. 

The legal importance of the "origi
nal" promissory note - a concept tied 
to the traditional law of commercial 
paper-may be archaic at a time 
when a secured promissory note has 
no particular inherent value. In the 
real world no one would buy or sell a 
mortgage note by itself as if it were a 
valuable asset. Purchasers of mort
gages typically do not need, expect the 
benefits of, or qualify for "holder in 
due course" status; instead, they are 
buying a collection of rights more in 
the nature of a routine contract. 

In recognition of the diminishing 
real-world importance of the promis
sory note, mortgage lenders may 
want to structure loan documentation 
to place less emphasis on the original 
promissory note, and treat the bor
rower's promise to pay as something 
more like a normal contract obliga
tion. Under this model, the lender's 
possession of an original document 
would not be fundamentally impor
tant. Perfection of a security interest 
would become a simpler matter. 

Although lenders would never 
want to move away from having a 
piece of paper called a "promissory 
note" - if only to show it to the court 
in a foreclosure action-loan docu
ments can expressly provide that 
transfers of the loan are perfected 
through the recording and uee filing 
systems alone, without regard to the 
original promissory note. In other 
words, "the mortgage follows the 

note" would be replaced by "the note 
follows the mortgage." The use of a 
note registry, a private recording sys
tem, would serve a similar function. 

Earlier comments in this article 
about the importance of being stand
ard suggest that no lender will rush 
to explore these ideas. Over time, 
however, the industry may move in 
this direction. 

Moving Away from Paper 
Some of the largest mortgage origi

nators in the country have recently 
formed Mortgage Electronic Regis
tration Systems, Inc. ("MERS") to 
document all mortgage transfers elec
tronically starting with a serial num
bering scheme (the "Mortgage Identi
fication Number") for all mortgages 
in the program. 

Once a MERS mortgage is origi
nated, the originator will immediately 
assign the mortgage of record, only 
once, to MERS. Eventually mort
gages may even be originated showing 
MERS as the mortgagee. 

Thereafter, MERS will remain the 
permanent reCord holder of the mort
gage until it is paid off. All subse
quent transfers of interests in the 
mortgage-whether "absolute," "col
lateral," or of servicing rights only
will be handled electronically, in the 
form of data updates in the MERS 
registry system and database. 

MERS began conducting business 
on-line in May 1997. It now handles 
only residential mortgage transac
tions, but the same idea could apply 
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to commercial mortgages too. More 
information on MERS can be ob
tained from the following website: 
http://www.mersinc.com. 

To the extent adopted, MERS 
should simplify the mortgage transfer 
process and hence help the mortgage 
market move even faster and work 
better than it already does. It will also, 
within a few years, probably make a 
good part of this article irrelevant. 

A system like MERS could go a 
step further and render irrelevant 
some other w()rk done by real estate 
attorneys, by replacing a good part of 
the entire recording system with a na
tional real estate database. 

All real property could be held of 
record by a single nominal owner
the real property equivalent of the De
pository Trust Company, the record 
owner of most publicly traded stock. 
Just as MERS will give every mort
gage a Mortgage Identification Num
ber, its progeny could give every tax 
lot in the country a Property Identifi
cation Number. After title to a partic-
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ular tax lot was deeded into the sys
tem, all transfers and other recordings 
could be handled electronically, by 
reference to the Parcel Identification 
Number, using book entries in the 
database maintained by the nominal 
owner. 

These transactions would take 
place beyond the reach of the myriad 
technicalities and documentation re
quirements created by thousands of 
recording offices - and potentially be
yond the reach of tax collectors. 

For that last reason, and because of 
the likely effect on government jobs 
in thousands of recording offices (as 
well as likely opposition from other 
sources), it would seem unlikely that 
any such · system would be adopted 
any time soon. 

In the meantime, the suggestions in 
this article will help real estate attor
neys close loans, and later transfer 
them, in a way that meets the needs of 
the burgeoning secondary market for 
mortgages. 

http:http://www.mersinc.com
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APPENDIX 

Collateral Assignment of Mortgage and Note 

and 

COLLATERAL ASSIGNMENT OF MORTGAGE AND NnTE 

[Date] 

This instrument affects real and personal property situated, lying and being in 
the City of , State of , known as follows: 

Section: 

Volume: 

Block(s): 

Lots(s): 

[, ____ New York City Only] 

Street Address 

PREPARED BY AND RECORD AND RETURN TO 


Attention: ____ 

l 
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COLLATERAL ASSIGNMENT OF MORTGAGE AND NOTE 

____, a having a principal place of business at ____ 
("Assignor''), in consideration ofTen Dollars ($10.00) and other good and valu
able consideration received from , a having an office 
at ("Assignee"), receipt of which Assignor acknowledges, does 
hereby assign, transfer, pledge, deliver, hypothecate and set over to Assignee, 
and grant Assignee a security interest in (collectively, this"Assignment") all of 
the following (collectively, the "Collateral,,): 

A. Note. That certain Promissory Note dated , made 
by , a (the "Maker'') to Assignor in the principal sum 
of $ (the "Note"), the original of which Note Assignor is simultane
ously herewith endorsing in blank and delivering to Assignee, including all 
sums due and payable, or to become due and payable, under the Note; 

B. Mortgage. That certain Mortgage and Security Agreement 
dated made by Maker to Assignor [to be] recorded in the Office of 
the , County of , State of [, on 
____, 199 , at Book , 
Page ] (the "Mortgage"), with respect to which Mort
gage Assignor is simultaneously herewith executing and delivering to Assignee 
a recordable undated assignment in blank; 

C. Other. Any and all assignments of rents, security agreements, fmancing 
statements, escrow deposits, reserve accounts, letters of credit, guaranties, in
demnity agreements, estoppel certificates, certificates, affidavits, nondisturb
ance agreements, title insurance policies, other insurance policies, and other 
documents or agreements otherwise securing, evidencing, or relating to 
Maker's obligations under, or delivered to Assignor in connection with, the 
foregoing Note and Mortgage or either of them[ , including any 
and all "Loan Documents" as defmed in the Mortgage]; 

D. Rights and Remedies. All rights and remedies that Assignor might exercise 
with respect to any and all of the foregoing but for the execution of this Assign
ment; and 

E. Proceeds. Any and all proceeds and products of the foregoing, including 
condemnation awards and insurance proceeds. 

ALL FOR THE PURPOSES OF SECURING Assignor's payment and per
formance of all obligations of Assignor (such obligations of Assignor, collec
tively, the "Loan") evidenced by the following documents (collectively, together 
with this Assignment, the "Loan Documents,,): (a) that certain ____ 
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Promissory Note dated made by Assignor to Assignee in the prin
cipal swn of $ or so much thereof as shall have been or may hereaf
ter be advanced; (b) that certain Loan Agreement dated 
____ entered into by and between Assignor and Assignee; (c) all those 
certain Loan Documents as defmed in the foregoing Promissory 
Note and Loan Agreement; (d) this Assigrunent; and (e) all such other present 
and future agreements and obligations of Assignor as may by their terms state 
they are secured by this Assigrunent. 

PROVIDED, HOWEVER, that upon Assignor's payment in full of the Loan 
and performance of all obligations under the Loan Docwnents, all rights of 
Assignee hereby created shall cease, terminate, and become void and Assignee, 
at Assignor's expense, shall execute and deliver such instruments, in recordable 
form, as Assignor shcll reasonably request to canr.el the lien hereof on, and the 
SE'Surity interest created hereby in, all of the Collateral, and shall return to 
Assignor the original docwnents evidencing the Collateral or, as to any docu
ment that Assignee cannot locate, a lost docwnent affidavit and indemnity in 
Assignee's standard form. 

AND Assignor hereby agrees with Assignee as follows: 

L REPRESENTATIONS. 
Assignor represents and warrants to Assignee as follows: 

1.1. Ownership. Assignor owns the Collateral and all sums now or hereafter 
due thereunder, free and clear of all liens, claims, security interests, encwn
brances, setoffs, defenses and counterclaims, except for the security interest 
granted to Assignee by this instrument. 

1.2. Outstanding Balance. There is unpaid and unconditionally owing to As

signor with respect to the Collateral the principal sum of $ , with all 

interest thereon paid and current through the date hereof and through a date no'] 

later than thirty days after the date hereof. 


1.3. Status of Collateral. Maker is not entitled to assert any offset or defense 
against any of its obligations under the Collateral, nor has Maker asserted any 
such offset or defense. Assignor has no knowledge of any facts that would 
impair the validity of the Collateral or result in a diminution of the value or 
collectibility of the Collateral or Maker's obligations thereunder. Each instru
ment or docwnent constituting the Collateral is genuine and in all respects what 
it purports to be. The Collateral has not been altered in any way. All obligations 
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of Maker under the Collateral are valid, binding, and enforceable against 
Maker in accordance with their terms. Maker is solvent and is not in default in 
any of its obligations under the Collateral. 

1.4. No Breach. Neither the execution and delivery of this Assignment by As
signor nor the consummation of the transactions contemplated hereby nor the 
fulfillment of the terms hereof will result in a breach of any of the terms or 
provisions of, or constitute a default under, or constitute an event that with 
notice or lapse of time or both will result in a breach of or constitute a default 
under, any agreement, indenture, mortgage, deed of trust, equipment lease, 
instrument, or other document to which Assignor is a party or conflict with any 
law, order, rule, or regulation applicable to Assignor of any court or any fed
eral or state government, regulatory body or administrative agency, or any 
other governmental body having jurisdiction over Assignor or Assignor's prop
erties. 

1.5. Assignor's Address. Assignor's principal place of business and chief execu
tive office is at the address set forth in· the Erst paragraph of this Assignment. 
Assignor does not do business under any trade name or fictitious business 
name. 

2. ASSIGNOR'S COVENANTS. 

2.1. Right to Collect. [ Edit/delete as appropriate, such as to re
flect any direct-pay arrangements that are in effect.] Except as otherwise ex
pressly provided in this Assignment, so long as no Event of Default (as defmed 
below) shall have occurred: (i) Assignee shall not take any action with respect to 
the Collateral assigned hereby or the sums payable pursuant to the Collateral, 
and (li) Assignor shall receive and collect directly all swns payable to Assignor 
pursuant to the terms of the Collateral, and may take such action as Assignor 
may deem necessary or desirable for the enforcement of any right or privilege 
Assignor may have in respect of the Collateral and, at Assignee's direction, 
shall take such action as Assignee deems appropriate to maintain the validity 
of, or to perfect, the security interest granted to Assignee hereby. Upon the 
occurrence of any Event of Default, Assignor authorizes Assignee, and its 
employees and agents, at Assignee's option, exercised in the name of Assignor 
or in the name of Assignee as assignee, to collect any amounts due at any time 
under any of the Collateral. Assignor shall send to Assignee a copy of any 
written payment notice given to any Maker concurrently with sending such 
notice to such Maker. 

2.2. Statements oj Collateral. Assignor shall at any time, and from time to 
time, upon request of Assignee, deliver to Assignee a certificate executed by an 

..J l 
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authorized representative of Assignor setting forth with respect to the Collat
eral the principal amount of debt outstanding and the total amount of accrued 
and unpaid interest and such other matters as Assignee shall reasonably re
quest. 

2.3. Perfonnance. Assignor shall perform all its obligations with respect to the 
Collateral, whether such obligations arise pursuant to the express terms of the 
Collateral or pursuant to governing law. If Assignor fails to perform any obli
gation with respect to the Collateral, then Assignee may do so, and Assignor 
shall immediately upon demand reimburse Assignor for any cost and expense, 
including reasonable attorneys' fees, incurred by Assignor in connection with 
such performance. 

2.4. No Transfers. Without the prior written consent of Assignee, which As
signee may withhold for any reason or no reason, and except as otherwise 
expressly provided in the Loan Documents: (i) Assignor shall not further as
sign, transfer, pledge, or otherwise dispose of, in whole or in part, any Collat
eral or any of its rights under any Collateral; (ii) no owner of any direct or 
indirect interest in Assignor shall sell, transfer, conveyor assign (by operation 
of law or otherwise) any direct or indirect interest in Assignor or any part 
thereof; and (iii) no other transaction shall occur that may result in or produce a 
change in the ultimate ownership of Assignor. If the Collateral, or any part 
thereof, is sold, transferred, assigned, exchanged, or otherwise disposed of in 
violation of these provisions, Assignee's security interest shall continue in such 
Collateral or part thereof notwithstanding such sale, transfer, assignment, ex
change or other disposition, and Assignor shall hold the proceeds thereof in 
trust in a separate account for Assignee's benefit. Assignor shall, at Assignee's 
request, transfer such proceeds to Assignee in kind. 

2.5. Consents. To the extent that, pursuant to the terms of the Collateral, As
signor's consent is required as to any matter, Assignor shall not grant such 
consent without Assignee's consent, which consent by Assignee shall be subject 
to the same reasonableness requirements and restrictions (if any) that apply to 
Assignor pursuant to the Collateral. Assignor shall not consent or agree to any 
subordination of the Collateral to any other estate or interest (other than rou
tine utility easements) without Assignee's prior written consent, which may be 
withheld for any reason or no reason. [ Edit as Appropriate.] 

2.6. Defense and Maintenance of Collateral. Assignor shall defend the Collat
eral against all claims and demands of all persons at any time claiming the same 
or any interest therein except as expressly provided in the Loan Documents. 
The Collateral shall not be modified or amended in any respect without the 
prior written consent of Assignee, nor shall any rights or remedies of Assignor, 
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or obligations of Maker, under any Collateral be waived without the prior 
written consent of Assignee, which consent Assignee may withhold for any 
reason or no reason. 

2.7. No Change in Location. Assignor shall not establish any place of business 
other than the location in the opening paragraph of this Assignment, or volun
tarily or involuntarily change its name, trade name, fictitious business name, 
identity or corporate structure. 

2.8. Further Assurances. Assignor shall do, execute, acknowledge and deliver, 
at Assignor's sole cost and expense, all such further acts, conveyances, assign
ments, estoppel certificates, notices of assignment, transfers and assurances as 
Assignee may require from time to time to better assure, convey, assign, trans
fer, and confirm to Assignee, the rights now or hereafter intended to be granted 
to Assignee under this Assignment, or under any other instrument under which 
Assignor may be or may hereafter become bound to conveyor assign to As
signee for carrying out the intention or facilitating this Assignment. 

2.9. Protection ofSecurity. Assignee shall have the right at any time, but shall 
not be obligated, to make any payments and perform any other acts that As
signee may deem necessary to protect its security interest in the Collateral, 
including, without limitation, (a) the rights to cure any default or breach by 
Assignor; (b) the right to pay, purchase, contest or compromise any encum
brance, charge or lien that, in Assignee's judgment, appears to be prior to or 
superior to the security interest granted hereunder, and to appear in and defend 
any action or proceeding purporting to affect its security interest in and/or the 
value of the Collateral, and (c) in exercising any such powers or authority, to 
pay all expenses incurred in cormection therewith, including attorneys' fees. 
Assignor shall promptly repay all amounts advanced by Assignee in cormection 
with the foregoing. Assignor shall be bound by any such payment made or 
action taken by Assignee hereunder. Assignee shall have no obligation to make 
any of the foregoing payments or perform any of the foregoing acts. 

3. COLLATERAL ENFORCEMENT BY ASSIGNOR. 

3.1. Assignee's Joinder. Assignor may not exercise any rights or remedies under 
any Collateral, or accept a conveyance in lieu of the exercise of such remedies 
(all, collectively, "Collateral Enforcement,,) unless such Collateral Enforcement 
is consented to by Assignee. As between Assignor and Assignee, Assignee 
agrees to consent to any Collateral Enforcement if Assignor has provided such 
assurances as Assignee shall require to the effect that all Enforcement Proceeds 
shall be applied as required by this Assignment. Any Collateral Enforcement 
shall in all cases be subject to the rights and interests of Assignee hereunder. 

.1 
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3.2. Enforcement Proceeds. Without limiting the generality of the foregoing, 
if, pursuant to any Collateral Enforcement, Assignor receives any funds, prop
erty, or other assets (including ownership of any real property previously en
cumbered by any mortgage constituting part of the Collateral) (the "Enforce
ment Proceeds'), then such Enforcement Proceeds shall not be the property of 
Assignor and shall instead be delivered, immediately and directly, to Assignee 
and not Assignor to be applied as if they were proceeds from the sale of the 
Collateral. 

3.3. Release of Enforcement Proceeds. Notwithstanding the foregoing, As
signee agrees that any real property that constitutes Enforcement Proceeds may 
be delivered to, and shall become the property of Assignor, if and only if simul
taneously with receipt thereof, Assignor executes and delivers to and in favor of 
Assignee a mortgage encumbering such real property, which mortgage shall be 
in form and substance satisfactory to Assignee and shall secure the Loan. 

4. EVENTS OF DEFAULT; REMEDIES. 

4.1. Definition: "Event ofDefault." If Assignor shall fail to make any payment 
required with respect to the Loan and the applicable cure period (if any) pro
vided for under the Loan Documents shall have expired, or if any other Event 
of Default (as defmed in the Loan Documents) shall be existing and unreme
died, or if Assignor shall be in default under this Assignment which default has 
not been cured within ten days after written notice from Assignee, then an 
"Event of Default" shall be deemed to have occurred under this Assignment. 

4.2. Rights and Remedies. If any Event of Default shall occur, then Assignee 
may exercise any right or remedy it may have by law or under any of the Loan 
Documents. In connection therewith: 

Acceleration. Assignee may declare the entire principal of and interest on the 
Loan and all other sums required to be paid by Assignor pursuant to the Loan 
Documents to be inunediately due and payable. 

Notice to Maker. Assignee may direct Maker to make all future payments 
pursuant to the Collateral directly to Assignee and not to Assignor. 
[ ModifX to reflect any direct-pay arrangements that may already be 
in effect.] 
. Application ofCash. Assignee may, without being required to give any notice 

except as hereinafter provided, apply the cash, if any, then held, or thereafter 
acquired, by it on account of the Collateral hereunder to the payment of the 
Loan and to the payment of any other obligations of Assignor under the Loan 
Documents, in such order of priority as Assignee shall determine in its sole and 
absolute discretion. 
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Sale of Collateral. Assignee may sell the Collateral, or any part thereof, at 
public or private sale for cash, upon credit or for future delivery, and at such 
price or prices as Assignee may deem satisfactory, and Assignee may be the 
purchaser or purchasers of any and all of the Collateral so sold and thereafter 
hold the same, absolutely, free from any right or claim of whatsoever kind. 
Upon any such sale, Assignee shall have the right to deliver, assign and transfer 
to the purchaser thereof the Collateral so sold, all without recourse to Assignor. 

Title Sold. Each purchaser at any such sale shall hold the property sold abso
lutely, free from any claim or right of whatsoever kind, including any equity or 
right of redemption of Assignor, which hereby specifically waives all rights of 
redemption, stay, appraisal or marshalling of assets which it has or may have 
under any rule of law or statute now existing or hereafter adopted. Assignee 
shall give Assignor 10 days' notice of intention to make any such public or 
private sale. Any such public sale made by Assignee shall be held at such time or 
times within ordinary 'business hours and at such place or places . in the 
____ Borough of , City of , or at 
Assignee's option in the municipality where the real property affected by the 
Collateral is located, as Assignee may flx in the notice of such sale. At any such 
sale the Collateral may be sold as an entirety or in separate parcels, as Assignee 
may determine. Assignee shall not be obligated to make any sale pursuant to 
any such notice. Assignee may without notice or publication, adjourn any pub
lic or private sale made by Assignee or cause the same to be adjourned from 
time to time by arulOuncement at the time and place ftxed for the sale, and such 
sale may without further notice be made at any time or place to which the same 
may be so adjourned. 

Delivery ofCollateral. In case of any sale of all or any part of the Collateral 
made by Assignee on credit or for future delivery, the Collateral so sold may be 
retained by Assignee until the selling price is paid by the purchaser thereof, but 
Assignee shall not incur any liability in case of the failure of such purchaser to 
take up and pay for the Collateral so sold and, in case of any stich failure, such 
Collateral may again be sold upon like notice. 

Judicial Foreclosure. Instead of exercising the foregoing power of sale, As
signee may, at its option (with no obligation to do so), proceed by a suit or suits 
at law or in equity to foreclose this Assignment and sell the Collateral, or any 
portion thereof, under a judgment or decree of a court or courts of competent 
jurisdiction. 

Conveyance Documents. Assignor hereby appoints Assignee (or such per
sones) as Assignee shall designate in writing) as Assignor's attorney in fact, 
which agency is coupled with an interest, to execute in Assignor's name any and 
all documents that may be necessary or appropriate to consummate any trans

--------------------------------------~----
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fer of any Collateral pursuant to any exercise of remedies by Assignee under 
this Assignment. In addition to the foregoing, Assignor hereby authorizes As
signee, in Assignee's own name, to execute, deliver and record any assignments 
of any Collateral that may be necessary or appropriate to implement any trans
fer thereof pursuant to any exercise of remedies by Assignee under this Assign
ment. Any such assignment(s) shall be fully effective to divest and convey to the 
assignee(s) named therein full title to the Collateral, free of any right, title, 
claim or interest of Assignor. 

Holding of Collateral. Assignee may hold the Collateral and apply all pro
ceeds thereof against the Loan. 

4.3. Application ofProceeds. The proceeds of any sale of all or any part of the 
Collateral made by Assignee in exercising its remedies for an Event of Default 
shall be applied by Assignee as follows in the following order: 

Costs and Expenses. To pa:,ment of the costs and expenses of such sale, 
including reasonable compensation to Assignee and its agents and counsel; 

Loan Balance. To payment of the principal of and interest and prepayment 
premium, if any, on the Loan and to the payment of any other obligations of 
Assignor under any documents relating to such Loan, under any instrument or 
document executed in connection therewith, and under this Assignment, all in 
such order as Assignee shall see fit; and 

Remaining Funds. To payment to Assignor, or its successor or assigns, or as a 
court of competent jurisdiction may direct, of any surplus then remaining from 
such proceeds. 

4.4. Delivery ofBooks and Records. If Assignee holds a foreclosure or other 
sale with respect to any Collateral, or otherwise exercises any rights or remedies 
under the Loan Documents or applicable law pursuant to which Assignor is 
divested of title to any Collateral, then Assignor shall within 10 days thereafter 
deliver to the transferee of such Collateral any and all correspondence, books, 
records and documentation in Assignor's possession, or in the possession of 
any affiliate of Assignor, relating to such Collateral. 

4.5. No Duty ofCare. Assignee shall have no duty or obligation to care for the 
Collateral or to take any actions to protect the value of the Collateral or any 
rights or privileges the Assignor might have with respect thereto, except that 
Assignee shall exercise reasonable care in the physical preservation of items of 
Collateral in Assignee's possession. Assignee shall have no obligation to take 
any actions to preserve any rights that Assignor or any other party may have 
against any third party with respect to any item of Collateral. 
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4.6. Waivers. Assignor waives all rights of notice and hearing of any kind prior 
to Assignee's exercise of its rights from and after the occurrence of an Event of 
Default to repossess the Collateral with or without judicial process or to re
plevy, attach or levy upon the Collateral. Assignor waives the posting of any 
bond otherwise required of Assignee in cOIU1ection with any judicial or nonju
dicial process or proceeding to obtain possession of, replevy, attach or levy 
upon Collateral or other security for the Obligations, to enforce any judgment 
or other court order entered in favor of Assignee, or to enforce by specific 
performance, temporary restraining order or preliminary or permanent injWlC
tion this Assignment or any other Loan Document. 

4.7. Remedies Not Exclusive. The remedies set forth above shall not be exclu
sive. Assignee shall have available to it any and all other remedies with respect 
to the Collateral that may be available to a secured party pursuant to the Uni
form Commercial Code. Assignee may exercise its rights under this Assign
ment independently of any other collateral or guaranty that Assignor may have 
granted or provided to Assignee in order to secure payment and performance 
of the Loan. Assignee shall be Wlder no obligation or duty to foreclose or levy 
upon any other collateral given by Assignor to secure the Loan or to proceed 
against any guarantor before enforcing its rights under this Assignment. The 
remedies granted herein shall be cumulative and the exercise of anyone remedy 
shall not preclude the exercise of any other, and any repossession or retaking or 
sale of the Collateral pursuant to this Assignment shall not operate to release 
Assignor or any other collateral or security held by Assignee with respect to the 
Loan until full payment of any deficiency has been made in cash 

5. MISCELLANEOUS. 

5.1. Attorney in Fact. Assignor hereby irrevocably appoints Assignee its attor
ney in fact, coupled with an interest and therefore irrevocable, to give notices or 
payment instructions to the Maker in accordance with this Assignment; to take 
any actions necessary or desirable, in Assignee's sole discretion, to collect the 
amoWlts due Wlder the Collateral, including compromising any amoWlts due 
Wlder any item of Collateral and acknowledging satisfaction of the Maker's 
liability thereWlder; to execute and deliver any documents that this Assignment 
requires Assignor to execute and deliver to Assignee; to take any other actions 
that this Assignment requires Assignor to take; to endorse and cash checks and 
other instruments representing proceeds of Collateral; and to perform any and 
all other acts as Assignee in its sole judgment reasonably exercised shall deem 
necessary or desirable with respect to this Assignment, including the signing 
and filing of any fmancing statements necessary or appropriate for the Collat
eral. 

I 
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5.2. No U17iver. No failure by Assignee to exercise, and no delay in exercising, 
any right, power or remedy under this Assignment shall operate as a waiver 
thereof; nor shall any single or partial exercise by Assignee of any right, power, 
or remedy under any Loan Document preclude any other or further exercise 
thereof or the exercise of any other right, power, or remedy. The remedies in 
this Assignment are cumulative and are not exclusive of any remedies provided 
by law. 

5.3. Notices. All notices hereW1der shall be in writing and shall be deemed to 
have been sufficiently given or served for all purposes when delivered in person 
or sent by nationally recognized overnight delivery service to any party hereto 
at its address above stated or at such other address of which it shall have noti
fied the party giving such notice in writing as aforesaid. 

SA. Amendment. This Assignment may not be amended or modified orally. 

5.5. Assignee's Costs and Expenses. Assignor shall within five days after de
mand reimburse Assignee for any costs and expenses, including reasonable 
attorneys' fees, incurred by Assignee in exercising its rights, and enforcing its 
rights and remedies, W1der this Assignment or with respect to the Collateral. 

5.6. JURY TRIAL WAIVER. THE PARTIES WAIVE JURY TRIAL IN 
ANY DISPUTE RELATED TO OR ARISING FROM THIS ASSIGN
MENT OR THE INTERPRETATION OR ENFORCEMENT HEREOE 

5.7. Governing Law. This Assignment shall be governed by and construed in 
accordance with the law of the State of , except to the extent that 
the laws of the State of require that the laws of the State of 
____ govern this Assignment and the exercise of rights and remedies 
hereunder. · 

5.8. Nonrecourse. [ Delete/modify as applicable.] The Nonre
course Clause, as defmed in , is incorporated by reference in this 
Assignment as if set forth in full verbatim. 

IN WITNESS WHEREOF, Assignor has caused this Assignment to be duly 
executed as of the date set forth above. 

____Signature Blocks 

ACKNOWLEDGMENTS 

I 
I 
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PRACTICE CHECKLIST FOR 


Mortgage Loan Assignments: A Primer in Two Parts (part 2) ("ith Fonn) 


An assignment of a mortgage interest may be either "absolute" or "collat

eral." A collateral assignment is security for the mortgage holder's loan from 

another lender. An absolute assignment is an outright sale of the mortgage 


holder's interest. 


• When acquiring a loan (an "absolute" assignment): 


D Coordinate the transfer of the loan with any third-party servicer; 

D Don't wait until the last minute to calculate the price of the mortgage being 


purchased; 

D Consider requesting the fonnal assignment of the title insurance policy and 


consider requesting the company to endorse old policies to show the pur

chaser as the insured; and 


D 	Consider the possible need for a title search and other title insurance cover

age. 


• When a lender accepts the pledge of a mortgage loan as collateral security, 
the lender should consider taking the following measures: 


D Record the collateral assignment; 

D Obtain an assignment in blank - a recordable assignment of mortgage 


documents signed by the collateral assignor, but with the name of the as

signee left blank; 


D Establish a collection lockbox, particularly if implementation of other con

trol measures is not practical; and 


D Obtain control of the assignor's servicing file to gain further control over 

the collateral. 


• In either an absolute or collateral assignment: 


D Consider the structure and tenns of the larger transaction of which the 

assignment is a part (representations, warranties, covenants, etc.); 


D 	 Determine whether the assignee can obtain the benefit of third-party opin~ 


ions, certificates, and deliveries from the original loan closing; 


.J 
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o 	Consider the effect of "doing business" or licensing statutes; 

o 	Check for any local taxes on mortgage transfers; 

o 	If the mortgage encumbers residential property, check Truth-in-Lending 

and similar statutes and regulations; and 
C! T:: ~ :2 the other steps suggested in the first installment of this article. 

• To make new loans more marketable: 

o 	Provide in each loan document that if the note is assigned, the other loan 

documents travel with the note; 
o 	At every step of the closing process, keep in mind the likelihood that the 

loan will be transferred to another lender and structure the documents ac
cordingly; 

o 	Try to use standard documents accepted by the capital markets. Keep the 

documents and transaction structure simple; and 
o 	Have the borrower acknowledge that the lender may assign the loan and 

have the borrower and guarantors agree to provide necessary documenta
tion for an assignment. 


