Nuggets of New York Commercial Mortgage Law
and Practice (A to 2)

By Joshua Stein

Any attorney who closes com-
mercial mortgage finance transac-
tions in New York State must consid-
er a series of issues unique to New
York law and practice. Many are
major and fundamental, such as the
mortgage recording tax, the Lien
Law, qualification for the new nonju-
dicial foreclosure process, and occa-
sional usury problems. These and a
few other issues often require overall
documentation structures that are
unique to New York.

Another dozen or so issues are
less substantial. A commercial mort-
gage finance lawyer must keep even
these minor issues in mind when
structuring and documenting mort-
gage loan transactions, but most do
not make New York loan documents
look fundamentally different from
those used in any other state.

This article summarizes many of
those minor issues in alphabetical
order, with a brief discussion of each
one. In a few cases, New York’s
treatment of an issue is contrasted
against general American common
law and the recently published
Restatement of the Law of Mort-
gages (the “Restatement”).1

This discussion limits itself to
state-specific issues and concerns,
disregarding all generic issues, even
fundamentally important ones.
Issues, restrictions, and requirements
unique to residential mortgage lend-
ing are also disregarded.

This article is excerpted, with
changes, from a summary of New
York mortgage law and practice
recently completed by the author,
which will soon be published in
book form. That summary will
address not only the minor issues
covered in this article, but also all
other state-specific issues that arise
in New York mortgage loan transac-

tions, including many of the issues
mentioned in, but substantively
excluded from, the scope of this arti-
cle. The author’s complete summary
of New York mortgage law will
include sample language where
appropriate.

Because the following discussion
will be revised before it is published
in book format, comments and sug-
gestions would be much appreciated
and should be directed to the author.

(a) Appraisals

If a lender requires an applicant
for a loan to pay for an appraisal,
New York’s Real Property Law (RPL)
says the borrower can obtain a free
copy of the appraisal upon written
request.2

Although this statute originally
applied only to residential mort-
gages, it was amended in 1996 to
apply to all mortgage borrowers.3

Commercial borrowers typically
do not realize they have the statuto-
ry right to obtain a copy of any
appraisal for which they have paid, a
right that may be quite helpful with
a lender that hesitates to provide a
copy of the appraisal.

This statute means a borrower
can raise one less issue (or easily
“trade away” one fake issue) when
negotiating a commitment letter.

If a lender doesn’t want to show
the borrower the appraisal, the
lender might not require the borrow-
er to pay for the appraisal and might
instead collect some kind of process-
ing fee. The lender would then pay
for the appraisal itself.4 Because no
case at all has ever interpreted this
statute, it is not clear whether the
courts would regard the proposed
substitution of a “processing fee” as
being overly creative.

(b) Assignments of
Mortgages

When a mortgagee assigns a
note, as a general proposition the
mortgage follows automatically>
under both generic American com-
mon law and New York common
law.

A New York mortgage assignee
will, however, often insist upon
recording an assignment of the mort-
gage, precisely because of the occa-
sional case that says possession of
the note is not enough and a mort-
gage assignment is not effective
against third parties until recorded.

An assignment of a mortgage
constitutes a conveyance within the
meaning of New York’s recording
statute.”

A mortgage borrower is not
deemed to be on notice of an assign-
ment of the loan, hence may validly
continue to pay the assignor, until
the borrower has received actual
notice of the assignment.8 Absent
such notice, the pledgee bears the
risk that the pledgor might accept a
prepayment of the entire loan with-
out telling the pledgee, thus destroy-
ing the pledgee’s collateral without
the pledgee’s knowledge.

These requirements can create
practical problems for any lender
that accepts a pledge of multiple
mortgage loans as collateral for some
other obligation. Such a pledgee may
not consider it feasible (or “market-
standard”) to record assignment doc-
uments or notify all underlying
obligors when their loans have been
collaterally assigned to the pledgee.
Some mechanisms have been devel-
oped to mitigate this risk,® but they
are beyond the scope of this discus-
sion.
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To record a mortgage assignment
in New York, the parties need to sign
and deliver to the recording officer
an affidavit confirming certain mat-
ters intended to help the State
enforce its mortgage recording tax,0
another topic outside the scope of
this discussion.

(c) Assignments of Rents

For income-producing property,
New York mortgagees typically
obtain a separate assignment of rents
and leases, a purportedly absolute
assignment of the rents from the bor-
rower to the mortgagee. In most
cases, consistent with practice else-
where in ‘the country, the mortgagee
then grants the borrower a license
back to collect the rents pending a
default.

This legal fiction is no more and
no less enforceable and reliable in
New York than anywhere else. The
use of a separate assignment should
help perfect the mortgagee’s interest
in the rents. It should also give the
mortgagee a fall-back security meas-
ure (a separate property interest and
contract right against the borrower)
if the mortgage somehow fails.
Rather than rely on any assignment
of rents, though, a New York mort-
gagee will typically have a receiver
appointed as soon as the mortgagee
starts foreclosure proceedings.

New York law creates only a few
special issues regarding the form of
an assignment of rents and leases.
This document will often refer to
New York Real Property Law
§ 291-f.11 It will often also provide
for the appointment of a receiver
without notice, particularly if the
mortgage does not already cover
that issue.

Recording an assignment of
rents and leases requires two execut-
ed originals of an affidavit stating
that the instrument is delivered in
connection with a mortgage between
the parties. These affidavits are
required under New York’s mort-
gage recording tax, a topic otherwise
outside the scope of this summary.12

(d) Doing Business

Any out-of-state lender should
consider New York’s “doing busi-
ness” laws, which say that out-of-
state entities “doing business” in
New York must “qualify” in New
York in order to take certain actions
within New York. This may include
the commencement of a foreclosure
action.

As in most other states, merely
holding a mortgage in New York
probably does not constitute “doing
business.” Any failure to qualify
when required to do so can ordinari-
ly be cured after the fact without
much trouble, other than some
delay.’3 Counsel to any out-of-state
lender that is considering making its
first New York loan should carefully
consider these “doing business”
statutes, which vary slightly among
entity types.l4

(e) Dragnet Clauses

New York courts will enforce a
“dragnet” clause in a mortgage, i.e.,
a provision by which the mortgage
secures not only a specified indebt-
edness but also any future indebted-
ness of the same borrower to the
same lender.15

(f) Due-on Clauses

Due-on-sale clauses are enforce-
able in New York,16 as are clauses
that accelerate a loan upon the death
of a guarantor.1”

(g) Future Advances

A mortgage can secure future
advances (made within 20 years after
the mortgage is recorded) provided
that the mortgage: (1) says it secures
such advances; and (2) specifies the
maximum aggregate amount of
indebtedness it secures. Priority
dates back to the date of recording.
The mortgagee should still obtain
appropriate title insurance coverage
at the time of any future advance,
typically in the form of a datedown
under a “pending disbursements”
endorsement issued at closing. The
statutory protection for future

advances does not extend to “build-
ing loans,” a topic otherwise outside
the scope of this summary.18

(h) Guaranties

When any lender accepts a guar-
anty of a loan, New York law impos-
es few state-specific burdens or spe-
cial concerns on the lender.

New York law does try to protect
guarantors in a manner consistent
with generic principles of suretyship
law in other states. '

New York courts seem to apply
these suretyship principles in a prac-
tical way. Courts applying New York
law have been willing to enforce
broad and general waivers of surety-
ship defenses. Thus, a New York
guaranty may work perfectly well
without including a long tedious
laundry list of every possible surety-
ship defense (or theory for dis-
claimer of liability), along with a
separate “knowing” waiver of
each.1? A short, tedious laundry list
may do the job if the waivers listed
are broad enough.

In New York, this area is
nowhere nearly as complex and
troublesome as it is in, for example,
California.20 The same is true of New
York’s one form of action rules,
which apply to guaranties, but are
outside the scope of this discussion.
Based on those rules, if a New York
loan is covered by any form of guar-
anty, particularly a partial one, the
lender may want to structure it as
multiple separate loans to maximize
the lender’s leverage if the loan
defaults.

In preparing guaranty documen-
tation, counsel to a New York lender
should also try to assure that the
guaranty will qualify for certain
expedited enforcement procedures
available under New York’s Civil
Practice Law and Rules (CPLR).
CPLR 3213 says a creditor can move
for summary judgment as part of the
complaint if the creditor holds an
“instrument for the payment of
money only,”2! which can include a
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guaranty. By proceeding this way, a
lender may save some time in the lit-
igation process.

A garden-variety guaranty of
payment should unquestionably
qualify for favorable treatment
under CPLR 3213, but it never hurts
to have the guarantor expressly
acknowledge that the guaranty is
“an instrument for the payment of
money only.” This is particularly
true if the guaranty has some non-
monetary elements as well. Courts
have been known to treat an
acknowledgment of the type sug-
gested as being, in effect, a guaran-
tor’s waiver of any objections to pro-
ceeding via CPLR 3213, even if the
guaranty does include some non-
monetary elements. Of course, there
is no assurance that every court will
take the same view.

Therefore, if a lender obtains a
guaranty of both monetary and non-
monetary obligations, the lender
might be well advised to break that
document into two: a pure guaranty
of payment, unquestionably eligible
for favorable treatment under CPLR
3213, and a guaranty of performance
whose qualification may be less
assured.

This approach might prevent the
borrower from trying to challenge
the lender’s eligibility for CPLR 3213
when the lender tries to enforce the
pure monetary guaranty. The lender
may avoid months of procedural
wrangling.22

(i) Lien Priority for Unpaid
Interest

If the principal balance of a
mortgage increases because unpaid
interest is added to principal, the
mortgage will secure the interest
component with the same priority as
the original mortgage, provided that
the mortgage describes the terms of
repayment.?3 If, however, the parties
expressly “capitalize” interest by
adding it to principal, this transac-
tion may then incur a mortgage
recording tax. It should not be
undertaken lightly.

(i) Mortgages vs. Deeds of
Trust

New York is a “lien theory” state
rather than a “title theory” state 24
hence favors mortgages over deeds
of trust. New York lenders universal-
ly use mortgages.

(k) Options Held by
Mortgagees

If a mortgagee obtains an option
to purchase an interest in the collat-
eral or an equity interest in the bor-
rower, in connection with any loan
of $2.5 million or more, then a New
York statute expressly says the mort-
gagee may enforce such an option,
provided it is not triggered by the
borrower’s default.?5> For any loan
below $2.5 million, though, an
option to purchase held by the mort-
gagee may still create issues regard-
ing “clogging of the equity of
redemption,” an issue outside the
scope of this summary.

() Powers of Attorney

New York law provides for a
statutory short form of power of
attorney, but its use is not mandato-
ry.26 To grant affirmative authority to
an attorney-in-fact under the statuto-
ry short form, the principal must not
only sign and acknowledge the
power of attorney, but also remem-
ber to initial certain paragraphs
within that document. If the princi-
pal merely signs and acknowledges
the document without initialing the
particular paragraphs, the document
may fail to achieve its intended pur-
pose.Z’

A power of attorney may be
recorded against the real property it
affects, or recorded once and then
used repeatedly for multiple proper-
ties. Either way, it should be record-
ed before the mortgage and must be
acknowledged in the same manner
as a deed.?8

An attorney-in-fact cannot con-
vey or mortgage an interest in land,
other than entering into a lease for a
year or less, unless the instrument of

appointment expressly grants such
authority.?

New York statutes expressly con-
template that a corporation may act
through a power of attorney, the
same as any other legal entity.30 Cau-
tion is advised, however, when plan-
ning a closing where a corporation
will act through a power of attorney.
New York real estate lawyers and
title insurance companies often
frown on the idea of having a corpo-
ration act through a power of attor-
ney. If one plans to do it, one should
first make sure no one else will be
able to successfully object.

At least one New York case
holds that an attorney-in-fact cannot
sign an affidavit on behalf of its prin-
cipal.3! This type of limitation is of
particular (and peculiar) relevance
given the number of affidavits
required for New York real estate
closings. (New York closing affi-
davits go far beyond the two men-
tioned in this summary.) Title insur-
ance companies may refuse to accept
an affidavit signed by an attorney-in-
fact. To solve such a problem, one
can often have the affidavit signed
by anyone else who knows about the
underlying facts and is willing to
sign the affidavit. Typically, counsel
for either party will have the knowl-
edge but may lack the willingness.

When an attorney-in-fact signs a
document to be recorded, New
York’s newly enacted statute on
acknowledgments expressly states
that the acknowledgment of the
attorney-in-fact’s signature, like an
acknowledgment of any other signa-
ture, “must conform substantially
with” the new statutory form.32 The
statute prescribes no special treat-
ment whatsoever for attorneys-in-
fact.

The author has been advised
that, despite the unequivocal statuto-
ry language, when an instrument
signed by an attorney-in-fact is sub-
mitted for recording, some recording
offices have begun to require that the
acknowledgment be customized to
describe the power of attorney under
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which the attorney-in-fact was
authorized to sign.33 This represents
an unfortunate and unnecessary
reintroduction of complexity and pit-
falls34 into an area where, in a rare
blow for simplicity in New York real
estate closings, the Legislature has
already decided the issue. The
recording offices should simply do
what the Legislature says. Until they
decide to do so, practitioners should
beware of these possible special
requirements.

(m) Prepayment

Unless a loan expressly says it is
prepayable, the lender can reject a
prepayment, and the borrower has
no general legal right to prepay.3®

Consistent with the general
enforceability of prepayment restric-
tions in New York, prepayment pre-
miums are enforceable in New
York.36 The loan documents should
(and most already do) say that the
borrower will owe a prepayment
premium not only for a voluntary
prepayment, but also for an involun-
tary one triggered by acceleration.3”

(n) Security Deposits

New York law requires a proper-
ty owner to turn over security
deposits to the transferee upon any
conveyance of the property, includ-
ing foreclosure. Failure to do so is a
misdemeanor. When the transferee
receives the security deposits, the
transferee becomes legally responsi-
ble for them.38

If the mortgaged property is a
rental apartment building, the mort-
gagee will usually be responsible for
the tenants” security deposits after
foreclosure, regardless of whether
the mortgagee actually received
them.??

This collection of statutory pro-
visions suggests that, for nonresiden-
tial property, a mortgagee should, as
a matter of law, have no liability
after foreclosure for security deposits
it did not receive. No available case
actually confirms this result. If a
mortgagee of nonresidential proper-

ty can effectively disclaim liability
for security deposits it did not
receive, and if that mortgagee were
concerned about legal exposure only
(as opposed to practicalities), then
that mortgagee might not worry
about what happens to the security
deposits after foreclosure. If the
mortgagee agreed to “nondisturb”
the tenant, though, the issue would
probably come back onto the radar
screen and lead the mortgagee to
add exculpatory language to the
nondisturbance agreement.40

Practically speaking, for loans on
New York apartment buildings, or
even for nonresidential collateral, a
prudent mortgagee will usually care
very much about security deposits.
A mortgagee will often seek assur-
ances that the borrower will not mis-
apply security deposits, so that they
will be available to the new owner of
the building after any foreclosure. A
mortgagee might, for example, want
to control the security deposits itself
or address the issue through person-
al guaranties from the borrower’s
principals.

(o) Separate Notes?

For a multistate multiproperty
loan, New York mortgage loan attor-
neys typically do not believe that
anything about New York mortgage
law or practice dictates the use of a
separate promissory note for the
New York properties, or for each
New York property separately.

The parties may, however, want
to use separate notes for other rea-
sons. In a multistate loan, for exam-
ple, some states, like California and
Colorado, have procedural traps that
may favor breaking one large loan
into multiple separate notes. Even
for a purely intrastate loan, if a mort-
gagee obtains partial or complete
guaranties of the indebtedness, the
mortgagee may want to use multiple
notes to try to maximize leverage
after a default.#! Nothing in New
York mortgage law or practice sub-
stantively disfavors the use of multi-
ple notes, although they create an
extra layer of complexity4? in an area

already more complex than it needs
to be.#3

(p) Tax Escrow Fees

A mortgagee cannot charge a fee
for administering a tax escrow.%

* Ok ¥ X X

The small collection of issues
discussed in this article represents
only the tip of the iceberg of state-
specific issues that arise in New York
mortgage loan closings. The minor
issues discussed here do arise from
time to time in any commercial
mortgage loan practice, and this arti-
cle is intended to assist the practi-
tioner by providing a convenient set
of answers. The author’s upcoming
summary of the law in this area, as
described above, will address a
broader range of issues.

Endnotes

1.  Restatement (Third) of Property: Mort-
gages (1996). See also Dale A. Whitman,
Mortgage Drafting: Lessons from the
Restatement of Mortgages, 33 A.B.A. Real
Prop. Prob. & Tr. J. 415 (Fall 1998).

2. N.Y. Real Prop. Law § 254-c(1) (McKin-
ney 1999).

New York L. 1996, ch. 80, § 1 (May 1996).

4. The sequence demonstrates in a tiny
way the unexpected consequences that
often follow whenever the Legislature
decides to rewrite private contractual
relationships, and how any such legisla-
tive efforts often end up requiring fur-
ther legislative and regulatory efforts,
often without end, to respond to private
sector ingenuity. See, e.g., 9 N.Y.C.R.R. §§
2050.1-2530.1 (about 300 pages of regula-
tions governing apartment rents, but
only the tip of the iceberg).

5. See Flyer v. Sullivan, 134 N.Y.S.2d 521,
522-523 (App. Div. 1954). The proposi-
tion that “the mortgage follows the
note” tracks the traditional majority
view under American common law, sub-
ject however to random cases, even in
New York, holding just the opposite. As
an example, see the Parmann Mortgage
Associates case described in the next end-
note. Buf see Restatement (Third) of
Property § 5.4 (1996). The Restatement
would change the traditional common
law approach. The Restatement says
that, unless the parties agree otherwise,
if either the note or (except where the
UCC requires otherwise) the mortgage is
transferred, then the other automatically
follows. While this approach sounds fair
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and reasonable, it may create uncertain-
ty if a fraudulent assignor were to assign
note and mortgage to two separate
assignees simultaneously. Of course, that
merely underscores the benefits of tak-
ing an assignment of the note and also
searching title and recording an assign-
ment of the mortgage, hence avoiding
the issue entirely.

See Parmann Mortgage Associates v. Patter-
son, N.Y.L.J., Dec. 15, 1999, at 25. Here,
the holder of the mortgage sold it twice.
The first purchaser obtained only a
recordable assignment of the mortgage,
but didn’t bother to require delivery of
the original promissory note. The second
purchaser obtained only the original
promissory note, but didn’t bother to
perform a title search or record an
assignment. The first purchaser recorded
the assignment and won, even without
holding the original promissory note.
Dictum suggests the possibility of a dif-
ferent result if the second assignment
had been collateral, rather than
absolute—i.e., the first assignee’s rights
would depend not entirely on the nature
or implementation of the first assign-
ment itself but instead on what hap-
pened later—much the same as the
Restatement’s reference to the UCC as
described in the preceding endnote. This
case should not be regarded as a state-
ment of New York “black-letter law,”
which normally says “the mortgage fol-
lows the note,” as is typical under
American common law. Instead, this
case demonstrates the occasional ran-
domness of results in this area. It shows
why an assignee would want to obtain
possession of the note and also record a
notice of the assignment. For good
measure, the assignee would also be
well advised to notify the borrower of
the assignment. Just how far to go with
all this would depend largely on the
assignee’s view of the credit and reliabil-
ity of the assignor.

See Weideman v. Pech, 92 N.Y.S. 493, 495
(App. Div. 1905); see generally 92 N.Y. Jur.
2d § 70 (1998) (discussing the meaning
of conveyance in the recording act).
Assignments of mortgages, whether
absolute or collateral, are not taxed in
the state.

See N.Y. Real Prop. Law § 324 (McKin-
ney 1999). The borrower/obligor is
deemed to have notice of the assignment
if it was recorded before the deed to the
borrower/obligor, i.e., if the obligor took
the property “subject to” an existing
mortgage that had been assigned before
the borrower/obligor took title. This
proposition is consistent with expecting
any purchaser to perform a full search of
title.

For more on the practicalities and com-
mon law of loan assignments, both in
and out of the state, with an emphasis
on the risks of collateral assignments,

10.

11.

12.

13.

14.

15.

16.

see James L. Hisiger and Joshua Stein,
Acquisition Loans Pose Added Risks for
Lenders, Nat'l L.J., Sept. 29, 1997, at B11;
Joshua Stein, Mortgage Loan Assignments:
A Primer in Two Parts, Prac. Real Estate
Law., July-Sept., 1997. See also N.Y.
U.C.C. §9-502(a) (McKinney 1999) (“on
default the secured party is entitled to
notify an account debtor or the obligor
on an instrument to make payment to
[the secured party] . . . and also to take
control of any proceeds to which [the
secured party] is entitled under

§ 9-306").

See N.Y. Real Tax Law § 275 (McKinney
1999).

See N.Y. Real Prop. Law § 291-f (McKin-
ney 1999). This statute gives a mort-
gagee the right to notify certain com-
mercial tenants that the mortgage
restricts the landlord’s right to modify,
amend, or cancel leases, or accept pre-
payments of rent. The mortgagee must
satisfy some technical conditions,
including a requirement that the mort-
gage mention the statute. If those condi-
tions are satisfied and the mortgagee
gives the necessary notice, then the ten-
ants are bound by the restrictions in the
mortgage.

See N.Y. Tax Law § 255 (McKinney 1999).
Without this affidavit, an assignment of
rents and leases may be taxed as a mort-

gage.
Delay can, of course, be deadly (and

embarrassing to counsel) once the loan
goes into default.

See N.Y. Bus. Corp. Law §§ 1301, 1312
(McKinney 1999); N.Y. Limited Liability
Corp. Law §§ 803, 808 (McKinney 1999);
N.Y. Partnership Law §§ 121-902,
121-907 (McKinney 1999).

See State Bank of Albany v. Fioravanti, 51
N.Y.2d 638 (1980). As in so many other
mortgage-related issues that would be
routine in most states, the mortgage loan
practitioner must again beware of the
mortgage recording tax.

First Federal Savings & Loan Ass'n v. Jenk-
ins, 441 N.Y.S.2d 373 (Sup. Ct. 1981)
(stating that, although decided on feder-
al law, New York law would produce
the same result). If a mortgagee has
agreed not to withhold unreasonably its
consent to a transfer of the property sub-
ject to the mortgage, then the mortgagee
cannot use its consent right to require
the new owner of the property to pay a
higher interest rate, assuming the pur-
chaser is otherwise not reasonably objec-
tionable. See Silver v. Rochester Savings
Bank, 424 N.Y.S.2d 945, 946 (App. Div.
1980) (requiring mortgagee to consent to
the sale, without increasing the interest
rate, where mortgagee’s consent to a
transfer was not to be unreasonably
withheld and mortgagee had admitted
the purchaser’s credit was “impeccable
and better than” the original mort-

17.

18.

19.

20.

21.

gagor’s). No available New York case
addresses the validity of due-on-encum-
brance clauses in the state. These “due-
on” issues have produced astonishingly
few reported cases here, particularly
when compared against California,
where the issue has spawned one of
many vast bodies of state-specific mort-
gage-related jurisprudence.

See Bank of New York v. Spring Glen Asso-
ciates, 635 N.Y.S.2d 781 (App. Div. 1995).

See N.Y. Real Prop. Law § 281 (McKin-
ney 1999). As with so much else in the
world of New York mortgages, counsel
must also consider the mortgage record-
ing tax. That tax will be due when the
parties record the mortgage. The tax will
apply based on the stated maximum
principal amount of the mortgage,
whether or not advanced, even if the
parties add language to the mortgage to
try to limit the secured indebtedness to
some lower amount on an interim basis.
If the parties think the borrower will
repay the loan and then be able to rebor-
row (a routine “revolver”), then they
may face serious new problems under
the mortgage recording tax. See Robert
A. Simins, Avoiding Mortgage Tax on
Revolving Credit Loans, N.Y.L.]., at 53;
Joshua Stein, New York Mortgage Record-
ing Tax on Revolving Loans: The Problem
and a New Solution for Multistate Transac-
tions, 22 NYSBA Real Property Law Sec-
tion Newsletter, Winter 1994.

See Compagnie Financiere de CIC et de L'U-
nion Europeenne v. Merrill Lynch, Pierce,
Fenner & Smith Inc., 188 E3d 31, 35 (2d
Cir. 1999) (“the waiver set forth in the
Guarantee Agreement was broad
enough”).

Over many decades and many decisions,
the California courts have seized on var-
ious theories to excuse guarantors from
performing under their guaranties. Each
new theory has led to a new paragraph
of standard boilerplate waiver language
in all future guaranties, with the result
that a well-drafted California guaranty
is a remarkable document indeed, in
which a nugget of substance is com-
pletely buried, even overwhelmed, by
paragraph after paragraph of waivers,
disclosures, caveats, and recitations of
every possible circumstance that might
ever arise in the future life of a loan.
New York law on guaranties is not as
highly developed, and hence neither are
New York guaranties. For an overview
of the California rules, see Dennis B.
Arnold, Anti-Deficiency Protection in
Multi-State Transactions, 441 PLI/Real
973, May-June 1999; Peter J. Gregora,
Guarantees, Letters of Credit and Comfort
Letters in Mortgage Financing, 441
PLI/Real 1121, May-June 1999.

N.Y. CPL.R. § 3213 (McKinney 1999).
The guarantor will then defend the
motion for summary judgment and the
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22.

23.

24.

25.

26.

27.

28.

29.

lender’s enforcement activities may
return to the slow track. The lender will,
however, have saved the time that nor-
mally would have elapsed between fil-
ing a complaint and moving for summa-

ry judgment.

In a multistate transaction, the lender
should not become so swept up by the
speediness of N.Y. C.PL.R. 3213 that the
lender loses sight of the risks of obtain-
ing a judgment on a note if any collater-
al is located in a single-action state such
as California.

See N.Y. Real Prop. Law § 291 (McKin-
ney 1999). Does this mean the mort-
gagee should attach a copy of the note to
the mortgage? Such a practice is not typ-
ical in New York.

See Grant S. Nelson & Dale A. Whitman,
1 Real Estate Fin. Law § 4.2 (3rd ed.
1994) (describing New York as a leader
in the development of the lien theory in
United States mortgage law because of
New York statutes that circumscribed
the mortgagee’s interest in the real estate
before foreclosure). See also Restatement
(Third) of Property § 4.1, note on mort-
gage theories followed by American
jurisdictions (1996) (in New York, “[a]
mortgage gives the mortgagee only a
lien” and the title theory has been “abol-
ished,” citing Ganbaum v. Rockwood, 308
N.Y.S.2d 436 (App. Div. 1970)).

See N.Y. Gen. Oblig. Law. § 5-334
(McKinney 1999). In applying the mone-
tary threshold, multiple advances are
aggregated, as are advances to be made
by multiple lenders.

See N.Y. Gen. Oblig. Law § 5-1501(1)
(McKinney 1999).

This “negative option” was enacted by
New York L. 1996, ch. 499, § 1 (January
1997). It was thought to be an improve-
ment over the previous mechanism,
where the attorney-in-fact’s authority
automatically extended to every catego-
ry listed unless the principal expressly
provided otherwise. In practice, the new
requirement may create yet another
counterintuitive pitfall in New York real
estate practice, familiar to anyone who
has ever forgotten to return the “nega-
tive option” form sent out every month
by any book or CD club.

See N.Y. Real Prop. Law § 294(1) (McKin-
ney 1999).

See N.Y. Gen. Oblig. Law § 5-703 (McK-
inney 1999); Ochoa v. Estate of Sarria, 468
N.Y.5.2d 44, 45 (App. Div. 1983) (holding
that, without written authorization from
lessee empowering attorney to exercise
purchase option clause in lease, attor-
ney’s exercise of such clause for lessee
was ineffective); Raoul v. Olde Village
Hall, Inc., 430 N.Y.S.2d 214, 217 (App.
Div. 1980) (requiring a showing that
attorney was authorized in writing to
act as agent for vendor and, when attor-

30.

31.

32.

33.

35.

ney sent purchasers a realty sales con-
tract not signed by vendor, vendor could
have asserted attorney’s lack of authori-
zation as defense in purchasers’ action
for specific performance); Singer v.
Klebanow, 168 N.Y.S.2d 487, 489 (Sup. Ct.
1957) (letter from defendant’s attorney
did not satisfy statute of frauds, absent
showing of written authority for defen-
dant’s attorney to act as defendant’s
agent in signing contract).

See N.Y. Real Prop. Law §§ 292-a, 309(1).
The statute contains no comparable pro-
visions validating powers of attorney
issued by limited liability companies.
But see N.Y. Limited Liability Corp. Law
§ 202(h) (empowering limited liability
companies to “appoint . . . agents”).

Reboul, MacMurray, Hewitt, Maynard &
Kristol v. Quasha, 455 N.Y.S.2d 86, 87
(App- Div. 1982). This case involved an
affidavit on a contested issue in a litiga-
tion where the court seemed generally
very unsympathetic to the party whose
affidavit was being ignored. Perhaps the
case is limited to its own facts or simply
does not apply to real estate closings.

N.Y. Real Prop. Law § 309-a(1) (McKin-
ney 1999).

These recording offices are believed to
include the City Register of New York
County.

The recording offices that impose these
new requirements can surely rationalize
them, as they can any other contemplat-
ed new requirements. The concern may
relate to proper indexing and cross-
indexing of documents, but there are
probably easier ways to address this
particular concern. If all other rationali-
zations fail, these new requirements may
be said to prevent fraud, which is a great
fallback argument for almost everything.
But that argument fails too, because any-
one who creates a fraudulent document
will be perfectly happy to continue to
commit fraud when they sign and
acknowledge their fraudulent document.

Arthur v. Burkich, 520 N.Y.S.2d 638 (App.
Div. 1987) (observing that “it has been
settled law since the early 19th century
that a mortgagor has no right to pay off
his obligation prior to its stated maturity
date in the absence of a prepayment
clause in the mortgage or contrary statu-
tory authority.” Id. at 639. The court rec-
ognized that “prepayment can impose
daunting economic sacrifices upon a
mortgagee, not the least of which
include the loss of the bargained-for rate
of return, an increased tax burden, unan-
ticipated costs occasioned by the need to
reinvest the principal, and for those
creditors anxious to ensure regular pay-
ments not unlike an annuity, it undoes
the mortgagee’s purpose in making the
loan.” Today those anxious creditors
would include every fixed-rate securiti-
zation trust. The Arthur v. Burkich court

36.

37.

38.

39.

declined to apply the Pennsylvania rule,
in which silence regarding prepayment
implies a right to prepay. The court
emphasized the commercial nature of
the transaction and concluded, “in any
event, reform of the radical and adven-
turesome extent petitioners conceive is
for the Legislature, not the courts, to
bring to pass.” Id. at 640. But see Restate-
ment (Third) of Property § 6.1 (1996)
(rejecting the established majority rule,
the same rule as New York’s, and pro-
viding, instead, “in the absence of an
agreement restricting or prohibiting pay-
ment of the mortgage obligation prior to
maturity, the mortgagor has a right to
make such payment in whole or in
part”). The net effect of the Restate-
ment’s change in the law will be to make
it all the more important for lender’s
counsel to remember to include a para-
graph to ban prepayment except as
expressly negotiated in the documents.

See, e.g., Poughkeepsie Galleria Co. v. Aetna
Life Insurance Co., 680 N.Y.S.2d 420 (Sup.
Ct. 1998). This litigation involved a
sophisticated borrower, a loan of $112
million and a prepayment formula that
had been so heavily negotiated that
some last-minute changes in the clause
were interlineated by hand. As the court
explained, the borrower “essentially
argues that the portion of the prepay-
ment clause which requires it to pay a
prepayment premium, though negotiat-
ed by [borrower] and its counsel and
agreed to by [borrower], is void and
enforceable. However, prepayment pre-
miums in nonresidential commercial
mortgages are both valid and enforce-
able.” Id. at 421. Faced with some other
set of facts and a less sophisticated bor-
rower, a New York court might conceiv-
ably stretch to invalidate a prepayment
premium, but it seems unlikely. A bank-
ruptcy court may have a different view.

See, e.g., George H. Nutman, Inc. v. Aetna
Business Credit, Inc., 453 N.Y.S.2d 586,
587 (Sup. Ct. 1982) (“The election by the
mortgagee herein to accelerate the mort-
gage and to treat the mortgage debt as
due was not a voluntary act by the mort-
gagor sufficient to bring the prepayment
penalty into operation.”); 3C Associates v.
LC. & L.P. Realty Co., 524 N.Y.S.2d 701,
702 (App. Div. 1988) (“Given that the
accelerated payment here is the result of
plaintiffs-mortgagees having elected to
bring this foreclosure action, they may
not exact a prepayment penalty.”). But
see Bruce J. Bergman, Bergman on New
York Mortgage Foreclosures, Vol. 1, 1-30,
(Matthew Bender 1999 & Supp. 2000)
(“The traditional view that a prepay-
ment penalty is waived upon accelera-
tion or default may be waning”).

N.Y. Gen. Oblig. Law § 7-105 (McKin-
ney 1999).

N.Y. Gen. Oblig. Law §§ 7-107, 7-108
(McKinney 1999).
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40.

41.

42.

43.

For more on nondisturbance agree-
ments, see Joshua Stein (subcomm.
chair), Report on Nondisturbance Agree-
ments, with Model Agreement, 22 NYSBA
Real Property Law Section Newsletter,
Spring 1994.

See Michael J. Feinman and William
Zeena ]Jr., Election of Remedies Statute’s
Effect on Holders of Mortgage Loan Guaran-
tees, N.Y.L.J., March 11, 1992, at 1.

The concept of multiple notes for a sin-
gle financing is hardly unusual in New
York real estate finance. Any construc-
tion loan will typically require at least
two notes. Routine refinancings often
require the lender to accept an assign-
ment of a pile of old notes, which are
then usually consolidated into one, but
do not necessarily need to be.

Because mortgagees often lose original
promissory notes, they may start to
move away from notes and instead
make “noteless loans.” And if a mort-
gagee chooses to use multiple notes to
evidence a loan that will refinance an

existing loan, the parties may need to
“sever” the existing mortgage—break it
into pieces—to avoid mortgage record-
ing tax. This creates additional paper,
expense, and utterly gratuitous com-
plexity, but should create no substantive
problems if done right.

44. N.Y. Real Prop. Law § 254-d (McKinney
1999). This prohibition applies to resi-
dential and commercial mortgage loans.

Joshua Stein is a real estate and
finance partner in the New York
office of Latham & Watkins, a mem-
ber of the American College of Real
Estate Lawyers, chair of the Practis-
ing Law Institute’s annual seminar
on commercial real estate finance
(New York and San Francisco), and
author of over 60 articles on real
estate legal and business issues.
Some of those articles will be the

basis for a book to be published in
2001 by American Law Institute /
American Bar Association, tenta-
tively entitled “Practical Guide to
Real Estate Practice.” Mr. Stein
acknowledges with thanks the
helpful comments received on this
article from numerous New York
practitioners—too many to list
here—who will all be identified
and acknowledged when the
author’s complete summary of New
York mortgage law and practice
(described in the text of this article)
is published. Any opinions or
errors in this article are solely those
of the author, not any organization
with which the author is affiliated.

Copyright (c) 2000 Joshua Stein
(joshua.stein@lw.com).

Award for Attorney Professionalism on Tap

Do you know an attorney who is the consummate professional? Share his or her example with others—nominate
that person for the second annual New York State Bar Association (NYSBA) Attorney Professionalism Award.

The Committee on Attorney Professionalism is seeking nominations for the award, which will be presented during
the Annual Meeting to be held January 2001. Barry Kamins, of Brooklyn, was the first recipient of the award, presented
during the January 2000 Annual Meeting.

The Committee’s definition of attorney professionalism is “. . . a dedication to service to clients and a commitment to
promoting respect for the legal system in pursuit of justice and the public good, characterized by exemplary ethical con-
duct, competence, good judgment, integrity and civility.”

Nominees should demonstrate the following attributes:
¢ Dedication to service to clients and always acting in the best interests of the client;
¢ Promotion of the public good;

¢ Exemplary ethical conduct: endeavoring at all times to fulfill the spirit, and not just the requirements, of the Code
of Professional Responsibility;

* Competence: keeping abreast of the latest developments in his or her area of practice through continuing legal
education programs and self-study;

¢ Service to the profession: mentoring newer attorneys, educating and informing other attorneys through direct con-
tact, participation in seminars, lectures and panels, and publishing written works of professional interest;

¢ Good judgment: providing client service consisting of discerning opinions and advice based upon knowledge,
experience, and moral as well as legal considerations;

* Integrity: always exhibiting soundness of character, fidelity, honesty and fairness;
¢ Civility: behaving to all with courtesy, consideration and respect.

Nomination forms can be obtained by calling (518) 463-3200 or writing: New York State Bar Association, One Elk
Street, Albany, NY 12207, Attn: Terry Brooks. Nominations must be received by October 7.
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